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PARTIES TO THE PROCEEDINGS BELOW
The parties to the proceeding from which review is sought are the
Plaintiff/Appellee Cadleway Properties, Inc. ("Cadleway") (Assignee of Merrill Lynch
Business Financial Services), and the Garnishee/Appellant Michelex Corporation.
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STATEMENT REGARDING JURISDICTION
The Court of Appeals has jurisdiction of this appeal pursuant to UTAH CODE ANN.
§ 78A-4-103(2)(j) (case transferred from the Utah Supreme Court).
STATEMENT OF ISSUES PRESENTED
1.

Whether the district court's refusal to set aside the Default Garnishee

Judgment against Michelex failed to follow Utah Rules of Civil Procedure and deprived
Michelex's due process?
Standard of Review: This is a legal issue to be reviewed without deference to the
district court's interpretation. Pangea Technologies, Inc. v. Internet Promotions, Inc.,
2004 UT 401f 5, 94 P.3d 257 (citing Dipoma v. McPhie. 2001 UT 61, If 8, 29 P.3d 1225).
Preservation. This issue is preserved at R.172 and 329.
2.

Whether the district court abused its discretion in denying Michelex's

Motion to Set Aside Default Judgment?
Standard of Review: The standard of review applied to a district court's Rule
60(b) decisions is abuse of discretion. Lund v. Brown, 2000 UT 75, ^ 11, 11 P.3d 277.
Though broad, the district court's discretion is not unlimited. Lund v. Brown, 2000 UT
75,H11, 11 P.3d 277.
Preservation. This issue is preserved at R.211 and 329.
DETERMINATION STATUTES AND RULES
The following legal provisions are included in addendum A.
(1)
(2)
537963 1

Utah Const, art. I, § 7
Utah R. Civ. P. 55
1

(3)

Utah R. Civ. P. 60

(4)

Utah R. Civ. P. 64D
STATEMENT OF THE CASE
This is an appeal from a final order by Minute Entry entered by the Honorable L.

A. Dever of the Third District Court on August 12, 2009, denying Michelex's Motion to
Set Aside Order and Judgment Against Garnishee Michelex Corporation and Michelex
Audio Corporation of America, aka Michelex Corporation.
Several years after the original plaintiff, Merrill Lynch Business Financial
Services, Inc. had obtained a default judgment against the original defendants, Envelope
Packaging of Utah, Inc. ("EPU") and Fernando Delgado, the plaintiffs assignee sought
collection on the original default judgment. The assignee, Cadlerock Joint Venture II,
L.P. ("Cadleway") investigated the assets of the defunct judgment debtor from which to
collect the judgment. Cadleway issued subpoenas, researched and reviewed documents,
all outside of the participation of Appellee Michelex Corporation ("Michelex"),
Cadleway mistakenly determined that Michelex may have owed money to EPU or had
some merger/partnership relationship with EPU.
Cadleway issued Writs of Garnishment directed to Michelex and an entity
Cadleway called Michelex Audio Corporation of America. Michelex is a New Jersey
corporation which is registered to conduct business in the State of Utah. Michelex has
appointed a company to act as its registered agent in Utah. At all relevant times Michelex
did not know of any entity called Michelex Audio Corporation of American and to the
knowledge of Michelex, no such entity exists. Upon receipt of the Writs of Garnishment,
2
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the president of Michelex, together with its New York counsel, completed the Responses
contained in the Interrogatories and mailed them on to Cadleway's counsel. Cadleway's
counsel swears that it never received Michelex's Responses. Michelex did not mail a
copy of the Responses to the district court.
Cadleway eventually had an Order to Show Cause issued and served on Michelex
for failing to complete the Responses. Reasonably believing that it had complied with the
Writ of Garnishment by mailing Cadleway's counsel its Response to the Garnishment
Interrogatories and knowing that Michelex did not owe any money to nor ever had a
merger/partnership relationship with EPU, Michelex did not appear before the district
court at the Order to Show Cause hearing. Accordingly, Cadleway had a bench warrant
issued and served the same upon the registered agent for Michelex for failure to appear to
the Orders to Show Cause hearing. For the same reason as before, Michelex failed to
appear before the district court. At the Bench Warrant hearing, Cadleway requested and
thereafter obtained a Default Garnishee Judgment from the district court, against
Michelex for $803,031.31, essentially substituting for the defunct judgment debtor,
Michelex as garnishee, notwithstanding no actual liability of Michelex having ever been
alleged or proven. Prior to entering said Garnishee judgment, the district court did not
schedule a hearing, evidentiary or other, with notice to Michelex, to determine if
Michelex was a bona fide debtor of EPU or its partner. Rather the district court merely
entered the Default Judgment based on proffer by Cadleway at the Bench Warrant hearing
that a debt was owed and a relationship existed.
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Cadleway did not comply with the Utah Rules of Civil Procedure. Cadleway
mailed a copy of the proposed Default Judgment to the district court at the same time it
mailed a copy to Michelex. Rather than waiting the five days set forth in Utah R. Civ. P.
7(f), the district court executed andfiledthe Default Judgment four days after Cadleway
mailed to both Michelex and the district court - the same day that Michelex filed its
Objection thereto.
Upon discovery of the entry of the Garnishee Judgment by the Court, without the
Court's consideration of Michelex's Objection, Michelex filed a Motion to have the
Default Judgment Set Aside. Michelex, a neutral party to the case-in-chief, became a
judgment debtor only because its involvement as a garnishee. In its Motion to Set Aside,
Michelex asserted not only its limited status as garnishee, its deprivation of due processes,
the failure of Cadleway to follow the time and procedures outlined in the Utah Rules of
Civil Procedure, but also that the Rules of Civil Procedure allowed the district court to
use its discretion to set aside the wrongfully obtained Default Judgment. Essentially, this
matter became an opportunity for Cadleway to substitute Michelex for EPU, a defunct
company, as a judgment debtor for more than $800,000.00. The district court denied
Michelex's Motion to have the Default Judgment Set Aside because of the several notices
having been served upon the local registered agent for Michelex, yet Michelex failed to
appear before or communicate with the district court. Michelex seeks to have this Court
reverse the Garnishment Judgment and remand directing the district court to hold an
evidentiary hearing regarding Michelex's Responses, determining on the basis of
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admissible evidence whether Michelex is a debtor to EPU, or had a partnership
relationship with EPU as proffered by Cadleway.

STATEMENT OF FACTS RELEVANT TO APPEAL
This matter began in April 2002, when EPU, the defendant in the original matter,
executed a Line of Credit Loan Agreement from Merrill Lynch Business Financial
Services, Inc. ("MLBFS"), the original plaintiff. (R.2). The initial amount of
$600,000.00 was payable to MLBFS, in accordance with the terms of the Loan
Agreement. (R.2). As security for the loan, EPU granted MLBFS a security interest in all
assets associated with EPU's business, including collateral consisting of all accounts,
chattel paper, contract rights, inventory, general intangibles, deposit accounts, documents,
instruments, investment property and financial assets. (R.2). Defendant Fernando
Delgado ("Delgado") executed an Unconditional Guaranty Agreement for the obligations
of EPU to MLBFS. (R.4).
In November of 2002, MLBFS received the nine-month financial statements of
EPU which reported a net loss, diminished accounts receivable and management changes
within EPU. (R.3). EPU was on the brink of insolvency and requested that MLBFS
increase the amount of the line of credit or subordinate its lien. (R.3). MLBFS denied
the request and on November 18, 2002, demanded full payment of the obligations. (R.3).
EPU failed to repay the obligations. (R.3).
On October 1, 2003, MLBFS filed and served a complaint against EPU and
Delgado for breach of contract, and sought $655,038.97, with interest, late fees and
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attorney's fees. (R.2 and 10-12). Michelex was not a party to nor mentioned in the
complaint. Both defendants failed to file responsive pleadings. MLBFS filed a Default
Certificate. (R.22-25). On December 11, 2003 a Default Judgment was entered against
EPU, which was entered in the Registry of Judgments on December 15, 2003. (R.32). On
January 8, 2004, a Notice of Bankruptcy filing for Delgado was filed with the district
court. (R.53). On or about June 24, 2004, MLBFS moved the district court for an Order
in Supplemental Proceedings on EPU. (R.55).
On August 10, 2004, MLBFS assigned its interest in the Default Judgment to
Cadleway. (R.59). In 2007 Cadleway issued subpoenas to Michelex (R.61); Christopher
Delgado (R.69 and 95); and George Hogelin (R.77 and 101).
On November 7, 2007, Cadleway transferred, assigned and conveyed to Cadlerock
Joint Venture II, L.P. (hereinafter "Cadleway") all rights and interest in the Default
Judgment of MLBFS against EPU. (R.94). On December 23, 2008, Cadleway filed a
Notice of Assignment of Claims and Substitution of Parties. (R.162).
On July 25, 2008, Cadleway Properties filed an Application for Writ of
Garnishment to Michelex Audio Corporation of America (R.l 14) and to Michelex
(R. 117). The proof of service for the Application for Writ to Michelex Audio
Corporation contains handwriting including "AKA Michelex Corp" and was served on
July 30, 2008. (R.120). The proof of service for the Writ of Garnishment to Michelex
indicates it was served on July 29, 2008. (R.124). Michelex received the two separate
Writs of Garnishment through service upon the Corporation Service Company,
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Michelex's designated registered agent within the State of Utah. (R.173). One Writ was
directed to Michelex, the other to Michelex Audio Corporation of America, an entity
which did and does not exist. (R.183). Michelex's office is located in New York and has
no current physical presence in the State of Utah. (R.173).
Within three days of receipt of the Writ of Garnishment, on August 1, 2008,
Thomas Gramuglia, the President of Michelex, fully and truthfully answered the
Interrogatories attached to the Writ of Garnishment, in writing, and affixed his notarized
signature to said Responses. (R.173, 183 and 190). The Responses to the Interrogatories
stated clearly that Michelex was not a debtor of EPU. (R.183 and 178-181). Additionally,
the Responses certified that EPU did not provide goods or services to Michelex for which
EPU had not been fully compensated. (R.183 and 178-181).
On August 1, 2008, immediately upon the execution of the Responses to the
Interrogatories, Michelex deposited the Responses with the United States Post Office
addressed to Cadleway, as follows: Daniel J. Torkelson, Edward T. Vasquez, Cohne,
Rappaport & Segal, P.C, 257 East 200 South, Suite 700, P.O. Box 11008, Salt Lake City,
UT 84147-0008. (R.190). Having fully responded to the Writs of Garnishments,
Michelex reasonably believed that it had fully discharged all of its responsibilities to
Cadleway and the district court.
Cadleway's counsel, Edward Vasquez, swears through his affidavit that he never
received the Responses from Michelex. (R.202).
Pursuant to Cadleway's request, on or about September 17, 2008, the district court
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issued Orders to Show Cause RE: Garnishee Michelex's Failure to Respond to Writ of
Garnishment Interrogatories (R.144) and to Michelex Audio Corporation of America's
Failure to Respond to Writ of Garnishment Interrogatories. (R.148). Both of the Orders
to Show Cause were served upon Michelex's Utah Registered Agent. (R.147 and 148).
On September 23, 2008, at a hearing held on the Garnishee Order to Show Cause,
the district court noted that the "Garnishee has failed to appear." (R.152). Cadleway
sought and the district court ordered a $2,500 Bench Warrant issued only against the nonexistent Michelex Audio Corporation for failure to appear or respond to the Order to
Show Cause (R. 152). Cadleway prepared a Bench Warrant for both Michelex Audio
Corporation of America (R.153) and Michelex. (R.157). The Bench Warrants were
served upon the Michelex's Utah Registered Agent on November 2, 2008. (R.153 and
157).
On or about December 12, 2008, the Bench Warrant hearing was held before the
district court. (R.338 and 161). The district court stated in the record that based upon
Michelex's failure to appear after being served, and based upon evidence proffered, the
court ordered judgment against Michelex for $803,031.31 the judgment amount owed by
EPU to Cadleway. (R.338, p. 5:4-6 and 161). Cadleway prepared and filed its Order and
Judgment Against Garnishee Michelex and Michelex Audio Corporation of America
AKA Michelex. (R. 167). The Order and Judgment stated that "[ejvidence was presented
to the Court showing that Michelex is a debtor of Defendant Enpack . . . Evidence was
presented to this court showing that a partnership and/or merger occurred between
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Defendant Enpack and Michelex for which it was not compensated . . . Evidence was
presented to this Court Showing that Michelex is indebted to Defendant Enpack in the
amount of $808,031.31." (R. 169).
On or about Monday, January 12, 2009, Cadleway caused a copy of the proposed
Order and Judgment Against Garnishee Michelex and Michelex Audio Corporation of
America aka Michelex to be mailed to Michelex's registered agent. (R.171).
On the afternoon of January 15, 2009, upon receipt of the Proposed Judgment,
Michelex contacted its newly-hired Salt Lake counsel who immediately attempted to
contact Cadleway's counsel but was informed that Cadleway's counsel were out of the
office. (R.175). An Objection to Proposed Order and Judgment and Affidavits in Support
thereof were prepared and signed on Friday, January 16, 2009. (R.172). Also, on Friday,
January 16, 2009, the district court signed the Order submitted by Cadleway. (R.167). On
Monday, January 19, 2009, Utah celebrated Martin Luther King's birthday, including the
closing of the district courts. On or about Tuesday, January 20, 2009 (following the
Monday holiday), Salt Lake counsel for Michelex filed its Objection to Proposed Order
and Judgment Against Garnishee Michelex and Michelex Audio Corporation of America,
aka Michelex Corporation, and Request for Hearing. (R.172). Attached to Michelex's
Memorandum were Affidavits of Thomas Gramuglia, President of Michelex (R.182) and
Michael V. Almasian, New York counsel for Michelex. (R.189).
On February 9, 2009, learning that the Order had been entered without the Court's
consideration of Michelex's objection, Michelex filed its Motion to Set Aside Order and
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Judgment Against Garnishee Michelex and Michelex Audio Corporation of America
AKA Michelex, and Request for Hearing based upon Rules 55 and 60 of the Utah Rules
of Civil Procedure. (R.211).
Following a protracted period of written response to Michelex's Motion, on or
about August 12, 2009, the district court entered its Minute Entry denying Michelex's
Motion to Set Aside Order and Judgment against Garnishee Michelex and Michelex
Audio Corporation of America, aka Michelex. (R. 318).
SUMMARY OF ARGUMENT
I.

THE DISTRICT COURT'S REFUSAL TO HOLD A HEARING
TO DETERMINE IF MICHELEX WAS A DEBTOR OR
PARTNER PURSUANT TO THE UTAH RULES OF CIVIL
PROCEDURE DEPRIVED MICHELEX'S DUE PROCESS.

Michelex has a constitutional right to a hearing specifically addressing (1) whether
Michelex, in fact owed EPU a debt and, if so, how much the debt was, and (2) whether a
merger/partnership relationship existed between Michelex and EPU, as proffered by
Cadleway. The district court violated Michelex's due process rights when it improperly
denied Michelex's Motion to Set Aside the Default Judgment and refused to hold a
hearing.
Michelex, an out-of-state corporation and a mere garnishee in the matter, received
Interrogatories with a Writ of Garnishment from Cadleway. Within days of receipt and
within the prescribed time, Michelex completed, notarized and mailed its Responses to
Cadleway. The Responses unambiguously indicated that Michelex was not a debtor of
EPU. Cadleway claims it never received the Responses and that Michelex failed to mail a
537963 1
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copy of its Responses to the district court.
Having completed its Responses and reasonably believing that it had nothing else
to do with the matter below based upon its compliance with the Interrogatories Requests
and no debt owing, Michelex did not appear before the district court after its Utah
Registered Agent was served with an Order to Show Cause ("OSC") and a subsequent
Bench Warrant for failure to properly respond to Cadleway regarding the Writ of
Garnishment and the Interrogatories contained therein.
A garnishee should be allowed a heightened sensitivity to due process, particularly
where the judgment creditor seeks to obtain a judgment from a garnishee. The district
court entered a default judgment against Michelex, as garnishee, based only upon its
failure to appear before it after the OSC and Bench Warrant hearings, to offer an
explanation as to why the Writ of Garnishment Interrogatories were not completed (which
they in fact were). Based solely on the proffer of inadmissible and untested evidence by
Cadleway at the Bench Warrant hearing, the district court entered the judgment for
$803,031.31 against Michelex. The district court failed to enforce Utah R. Civ. P. 64D
having an evidentiary hearing for the express purpose of determining the correctness of
any garnishee judgment before allowing Cadleway to "take," in the form of a judgment,
$803,031.31 from Michelex.
II.

THE DISTRICT COURT ABUSED ITS DISCRETION BY
DENYING MICHELEX'S MOTION TO SET ASIDE THE
DEFAULT JUDGMENT,

The district court abused its discretion in denying Michelex's Motion to Set Aside
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Default Judgment. First, default judgments are disfavored in Utah, to the point if there is
doubt whether a default judgment should be set aside, the doubt should be resolved in
favor of doing so, to allow each party to present its respective side of the controversy to
reach a judicial resolution based on law and justice on the merits and not on mere
technicality. Based upon the facts of this matter, there is much more than doubt as to the
substantive validity of the default judgment.
Second, Michelex meets the three criteria to set aside a Default Judgment pursuant
to Utah R. Civ. P. 60(b). First, Michelex timely filed its Motion to Set Aside the Default
Judgment, twenty-four (24) calendar days after entry of the wrongful default judgment.
Second, Michelex demonstrated that there was basis of granting relief under subsections
(1) and (6) of Rule 60(b). A judgment entered due to attorney error or misconduct may be
set aside, if the conduct is excusable. Michelex's New York counsel's actions met the
standard of exercising due diligence consistent with the manner in which a reasonable
prudent attorney under similar circumstances would have acted even though he failed to
send a copy of the Responses to the Garnishment Interrogatories to the Court. New York
counsel notarized and mailed Michelex's Responses to Cadleway's Interrogatories with
the Writ of Garnishment to Cadleway's attorneys. Based upon the information contained
in the Responses, that Michelex was not a debtor to Cadleway, even though Michelex did
not properly appear before the district court for the OSC hearing and the Bench Warrant
hearing. Alternatively, subsection 6 of Rule 60(b) contains, the so-called "catch-all
provision" which applies for the unique fact that the Default Judgment was entered

12
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against a non-party garnishee, without a Rule 64D or evidentiary hearing. Moreover, the
entry of the Default Judgment was based upon inadmissible evidence proffered by
Cadleway during the bench warrant hearing without any notice that the court could be
determining the factual issues of whether Michelex owed a debt to judgment debtor EPU,
how much the debt was, and whether a relationship of partnership/merger existed
between Michelex and EPU. Certainly, the resultant judgment of more than $800,000.00
should have prompted the necessity of a clearly identified scope of the scheduled hearing.
Lastly, Michelex has presented a meritorious defense. While this requirement is
not an overly burdensome threshold, Michelex has exceeded the standard in that it
presented sworn evidence showing that it complied with the Writ of Garnishment; was
not a debtor to EPU; and did not have a relationship of merger or partnership the
judgment debtor. The fact that Michelex submitted it's notarized Response, declaring its
non-debtor status to Cadleway, fully satisfied the "meritorious defense" requirement
justifying the district court to set aside the default judgment.
ARGUMENT
I.
THE DISTRICT COURT'S REFUSAL TO HOLD A HEARING TO
DETERMINE IF MICHELEX WAS A DEBTOR OR PARTNER
PURSUANT TO THE UTAH RULES OF CIVIL PROCEDURE
DEPRIVED MICHELEX'S DUE PROCESS.
The district court's refusal to set aside the subject Default Judgment and hold an
evidentiary hearing regarding Michelex's Responses to the Writ of Garnishment
Interrogatories and Cadleway's claim to take $803,031.31 from Michelex violated
537963 1
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Michelex's due process as guaranteed by the Utah Constitution, Article I, Section 7.1 It is
important for this Court to remember that Michelex was a garnishee and not a party to the
original matter below. See Whitney v. Faulkner, 2004 UT 52, f 18, 95 P.3d 270 (Utah
courts have indicated that the garnishee is a neutral party to the garnishment
proceedings.). Michelex was not a defendant in the matter below. It was not served with
a complaint by the plaintiff. Instead, Michelex was an involuntary, neutral third party in
the role of a garnishee.
The seizure of property by garnishment is governed by Rule 64D of the
Utah Rules of Civil Procedure. Utah R. Civ. P. 64D(i). A garnishee is a
stranger to the principal case and an involuntary participant in the
garnishment proceeding. This structural circumstance imposes unique due
process demands on garnishment procedures. The need for heightened
sensitivity to due process is particularly evident where, as here, a plaintiff
seeks to obtain a judgment from a garnishee. We conclude that Rule 64D(i)
requires that a garnishee be afforded a hearing before it can be found liable
to a plaintiff and have a judgment entered against it.
Pangea Technologies, Inc. v. Internet Promotions, Inc., 2004 UT 40, <| 6, 94 P.3d 257.
The Pangea court summarized the fundamental features of due process, "it 'requires that
notice be given to the person [party] whose rights are to be affected. It hears before it
condemns, proceeds upon inquiry, and renders judgment only after trial."5 Pangea at ^ 8
(quoting, Riggins v. Dist. Court of Salt Lake County, 51 P.2d 645, 660 (1935)). Michelex
was not placed on notice that Cadleway was seeking a judgment against it until it was
provided with the proposed Order and Judgment against Michelex on or about January

1

No person shall be deprived of life, liberty or property, without due process of
law. Utah Const, art. I, § 7.
537963 1
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16, 2009- No evidentiary hearing was held prior to the entry of the extremely significant
$803,031.31 Default Judgment. The district court did not inquire as the Pangea court
directed, it simply rendered its judgment against Michelex. Then to further its mistake,
the district court refused to set aside the Default Judgment.
Michelex was served a Writ of Garnishment. (R.124). Michelex was served an
Order to Show Cause Regarding its Failure to Respond to Writ of Garnishment
Interrogatories. Michelex was served a Bench Warrant for failing to appear to show why
it failed to answer the subject Interrogatories connected with the Writ of Garnishment.
(R.157). The OSC and Bench Warrant were served after Michelex had completed and
mailed its responses to Cadleway. Michelex knew and demonstrated, through its
Responses, that it was not a debtor of EPU. Because Michelex did not owe EPU, it did
not have to pay Cadleway and could reasonably determine that Michelex's involvement in
the matter at bar had concluded. Basically, Michelex is in its present situation because it
failed to mail a copy of the Responses to the district court on August 1, 2008. It was a
mistake. However, Michelex's right to due process could have been preserved if
Cadleway and the district court had complied with Rule 64D(j) by scheduling and holding
an evidentiary hearing before signing the $803,031.31 Default Judgment against a
garnishee which did not owe anything to the judgment debtor EPU, or have a
merger/partnership type relationship as proffered by Cadleway.
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The Order to Show Cause commanded Michelex2 to appear and show cause why the
following should not be granted:
1. Michelex Corporation ("Michelex") should not be held in contempt for
its failure to respond to the Writ of Garnishment issued by this Court and
served upon it.
2. Michelex should not be ordered to pay to Plaintiff the Judgment entered
against Defendant/Judgment Debtor Envelope Packaging of Utah, Inc., in
favor of Plaintiff, or an amount that this Court deems just, including but not
limited to, all amounts Michelex owes to Defendant/Judgment Debtor
Envelope Packaging of Utah, Inc. up to the amount of the Judgment, and
attorney fees and costs.
3. Such other relief as this Court deems fair and equitable.
(R. 144-145). According to Michelex's Responses, it did not owe EPU any amount of
money. (R.183). The notice that Michelex should appear or have it's amounts owing to
EPU, when Michelex does not owe anything to EPU, does not provide notice that the
court may award Cadleway $803,031.31 or any amount against Michelex. Importantly,
the notice may show that Michelex was in contempt of court, but that is all. It does not
provide notice of anything else.
On or about September 23, 2008, the OSC hearing was held before the honorable
L. A. Dever. The Minutes noted as follows:
This case is before the Court for a Garnishee Order to Show Cause.
Garnishee has failed to appear. Counsel proffers status and testimony
regarding this case. Court Orders a $2,500.00 Bench Warrant issued

2

At all relevant times, there was no entity in existence known to Michelex as
Michelex Audio Corporation of America, Inc. (R.183). Therefore, to simplify its
Appellant's Brief, Michelex will hereafter only address the Notices directed at Michelex,
knowing that the Notices to Michelex Audio Corporation of America were identical and
"served" upon Michelex and Michelex Audio Corporation of America, there was no such
entity as Michelex Audio Corporation of America aka Michelex.
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against Michelex Audio Corp. for failure to appear or respond to the Order
to Show Cause. Counsel for the Plaintiff to prepare the order.
(R.152). Cadleway over-reached the district court's direction and prepared $2,500.00
Bench Warrants for both Michelex (R.157) and Michelex Audio Corporation of America
(R. 153). The Bench Warrants identified that a representative failed to appear at the OSC
hearing and commanded peace officers to arrest a representative of Michelex in order that
it will appear in the next session of the Court. (R. 157). There was no notice or warning
that Cadleway was going to attempt to have a $803,031.31 Default Judgment entered
against Michelex. There was no notice that Michelex would have needed to appear to
prove that it was not a debtor to EPU. There was no notice that Michelex needed to come
to court prepared to respond to certain documents available on line from the SEC website
allegedly showing that it had a merger or partnership relationship with EPU. Lastly, there
was no notice of an evidentiary hearing.
Importantly, on January 20, 2009, Michelex filed executed Affidavits by its
principal and New York counsel that the garnishment Interrogatories Responses were
completed, executed and mailed to Cadleway's counsel within the time frame established
by Utah Rules of Civil Procedure. (R.183 and 190). Also on January 20, 2009, through
its newly-hired Salt Lake City counsel, Michelex provided another copy of the subject
Responses to the Garnishment Interrogatories to Cadleway's counsel and a copy to the
district court. Significantly, Cadleway failed to comply with Rule 64D(i) by serving
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Michelex with a reply within the time designated3. Michelex's Responses to the
Interrogatories were clear and unambiguous stating that Michelex did not owe Defendants
anything. (R. 183-188). The affidavit and Responses did not address the alleged
merger/partnership relationship proffered by Cadleway because Michelex had no notice
of Cadleway's assertions. Had Cadleway wanted to challenge the Michelex's Responses
to the Garnishee Interrogatories even after January 20, 2009, after the Responses were
again provided to Cadleway and the district court, the appropriate action would have
Cadleway file a reply with the district court and request an evidentiary hearing. See Utah
R. Civ. P. 64D(I). Cadleway failed and refused to file a reply and simply continued to
pursue a Default Judgment against Michelex and substitute Michelex for the defunct EPU
to collect the nearly $1 million dollar judgment.
Importantly, however, the Utah Supreme Court stated that a judgment cannot be
taken in a situation as occurred below.
We have previously held that a judgment may not be taken against a
Garnishee who has not been served with a reply to the Garnishee
Interrogatories. When the Remington I litigants returned to this court a year
later, we reiterated our commitment to the right of a garnishee to be heard
before being a risk of having a judgment entered against it, stating, "the
object of promoting justice requires that both sides to [the] controversy
have a fair opportunity to present their claims on their merits. Otherwise,
the main purpose of our courts of justice and our judicial system will be

3

Delivery of property. A garnishee shall not deliver property until the property is
due the defendant. Unless otherwise directed in the writ, the garnishee shall retain the
property until 20 days after service by the garnishee under subsection (g). If the garnishee
is served with a reply within that time, the garnishee shall retain the property and comply
with the order of the court entered after the hearing on the reply. Otherwise, the
garnishee shall deliver the property as provided in the writ. Utah R. Civ. P. 64D(i)(2008).
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defeated."
Pangea Technologies v. Internet Promotions, Inc., 2004 UT 40 ^ 10, 94 P.d 257 (citing
Remington Rand. Inc. v. O'NeiL 309 P.2d 368, 370 (1957) (Remington ID (internal
citations omitted.).
The violation of Michelex's due process rights were assisted by Cadleway's
actions and representations to the district court. Cadleway made no effort to contact
Michelex or counsel outside of having documents served upon the out-of-state
I
corporation's registered agent. Cadleway knew that Michelex was an out-of-state
corporation. (R.338, p. 3:11-15). Cadleway knew that the registered agent was a
company, Corporation Service Company, whose business it is to act as a registered agent
for out-of-state corporations. (R.338, p.3:l 1-15). Yet, when allegedly no reply came to
the Writ of Garnishment Interrogatories and to the OSC Order, Cadleway did not pick up
a phone and call. No attempts were made to contact Michelex. Cadleway simply moved
to substitute Michelex for $803,031.31. Cadleway issued a Bench Warrant against
Michelex (R.157) despite the district court's order for a bench warrant to be issued
against Michelex Audio Corp. (R.152). Again, when no reply came from Michelex,
Cadleway did nothing to attempt to contact Michelex or to determine if it had counsel.4
Cadleway simply served Michelex's registered agent, not the entity the court directed.
After local counsel was finally hired and attempted to make contact with Cadleway,

4

The Standards of Professionalism and Civility require notice before obtaining
default. See Utah Standards of Professionalism & Civility 16 ("Lawyers shall not cause
the entry of a default without first notifying other counsel whose identity is known ...")
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Cadleway did nothing save to oppose Michelex's Motion to Set Aside. Cadleway had no
interest, nor made any efforts to seek to verify either Michelex's denial of debt owed nor
Cadleway's proffer of debt and merger/partnership relationship. Instead, Cadleway
moved quickly for the large judgment against Michelex.
The appropriate action, prior to signing the Default Judgment would have been for
the district court to hold an evidentiary hearing regarding the alleged debt owed by
Michelex to EPU and any alleged relationship between the two entities. Michelex's
Responses to the Garnishment Interrogatories, stated unambiguously that it did not owe
EPU. Any claims to the contrary should have been presented to the district court with an
opportunity to be examined. If, arguendo, Cadleway did not receive Michelex's
Responses, it was still required of the district court to hold a hearing as to amount sought
from a garnishee. The Utah Supreme Court held that not only is the garnishee's
participation necessary, but the garnishee's participation must be informed. The Utah
Supreme Court held,
Unless a party knows what the actual issues are, even though he participates
in a proceeding and cross examined witnesses, it cannot be said with
assurance that he has had an opportunity to meet the issues, unless it is clear
that he knows that they are, and that cannot be clear in the absence of proof
that the party was actually apprised of issues involved. The Court,
therefore, erred in granting the judgment against the Garnishees herein.
Remington Rand v. O'Neil 293 P.2d 416, 417 (1956) (Remington D. Michelex did not
participate in an evidentiary hearing where it could respond to Cadleway's proffer of
evidence of which was hearsay and without proper foundation. Michelex clearly had
good faith defenses to Plaintiffs claims against Cadleway's proffer and mistaken
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representations. Michelex unambiguously declared under oath in the Responses to the
Garnishment Interrogatories that as of August 1, 2008, Garnishee "[was] not indebted to
either Defendant in either property or money." (R.183 and 185-188). Moreover,
inasmuch as the Judgment entered was a default judgment, Utah R. Civ. P. 55(b)(2) was
applicable. The district court was to ascertain the amount of damages or to establish truth
of certain averments, like if Michelex owed debt to EPU or if any claims of merger or
partnership existed between Michelex and EPU were true. Rule 55(b)(2) reads,
By the court. In all other cases the party entitled to a judgment by default
shall apply to the court therefore. If, in order to enable the court to enter
judgment or to carry it into effect, it is necessary to take an account or to
determine the amount of damages or to establish the truth of any averment
by evidence or to make an investigation of any other matter the court may
conduct such hearings or order such references as it deems necessary and
proper.
Utah R. Civ. P. 55(b)(2). The district court did not hold a hearing. The district court
issued an order for a Bench Warrant and a Bench Warrant hearing, but there was no
notice provided in the Bench Warrant regarding an $803,031.31 judgment or that
Michelex had merged or was partners with EPU or that Michelex's Responses were being
questioned.
Cadleway proffered certain documents to the district court in an attempt to
establish a relationship between Michelex and the judgment debtor EPU and that
Michelex owed EPU a debt. Cadleway proffered documents that Michelex fka Highway
One-OWEB, Inc. in an 8K filed with the Securities and Exchange Commission ("SEC")
dated July 23, 2003, IRS Employer I.D. No. 87-0636107, Commission File No. 0-26695,
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signed by Ginnette Gramuglia, president and director, identified "Michelex EnPack" as
one of its divisions. (R.261-270 and 278-306). The description of a division of Michelex
Audio Corporation as Michelex EnPack within the SEC filing does not of itself provide
evidence either that Michelex owed money to the judgment debtor EPU or that EPU had
merged into or acquired by Michelex. At a very minimum, Michelex should have been
entitled to confront those allegations directly with witnesses and documents and not in the
form of an Opposing Memorandum to Garnishee's Motion to Set Aside an Order and
Judgment. (R.211-217 and 307-312). Michelex has stated under oath that Michelex was
not a debtor of EPU. Cadleway also overreached the district court's minute entry. The
district court held,
This case is before the Court for a Civil Bench Warrant Hearing. Based
upon Garnishee's failure to appear after being served and based upon
evidence presented Court Orders Judgment against Michelex for the amount
of money owed to Envelope Packaging of Utah.
(R.161). Cadleway included in its judgment, not the applicable language "the amount of
money [Michelex] owed to EPU" (which was nothing), but instead included in the
proposed Order,
HEREBY ORDERS that Judgment be entered against Michelex
Corporation and Michelex Audio Corporation of America, aka Michelex
Corporation, debtor of Defendant Enpack, in favor of Plaintiff Cadlerock
Joint Venture II, L.P., in the amount of $803,031.31, which sum represents
the amount Michelex Corporation and Michelex Audio Corporation of
America, aka, Michelex Corporation owe Defendant Enpack, Cadlerock
Joint Venture II, L.P.'s Judgment Debtor.
(R.169). Michelex had no knowledge of Cadleway's claim of judgment against Michelex
and was provided no notice of what the actual issues were as the matter related to
22
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Michelex. The district court erred in granting the judgment against Michelex. Based
upon the foregoing argument, it is appropriate for this Court to reverse and remand this
matter to the district court to have an evidentiary hearing regarding the issues; (1) if
Michelex owes any debt to EPU and (2) if there was a merger/partnership relationship
between Michelex and EPU.
EL
THE DISTRICT COURT ABUSED ITS DISCRETION BY DENYING
MICHELEX'S MOTION TO SET ASIDE THE DEFAULT
JUDGMENT,
Through this appeal, Michelex is seeking to reverse the August 12, 2009 Minute
Entry denying Michelex's Motion to Set Aside Order and Judgment Against Garnishees
Michelex and Michelex Audio Corporation of America, aka Michelex. The judgment
Michelex sought to set aside is in the nature of default judgment, Michelex having not
participated in the December 12, 2008 hearing and having not submitted any evidence in
opposition to Cadleway's proffered claims of (1) Michelex owed a debt to EPU and (2)
Michelex had a merger/partnership relationship with EPU. Michelex clearly had good
faith defenses to Cadleway's claims against Michelex and, if allowed to assert the same
would have likely prevailed against Cadleway's claims and asserted judgment.
Rule 60(b) of the Utah Rules of Civil Procedure provides that a default judgment
may be set aside for "mistake, inadvertence, surprise, or excusable neglect... or any
reason justifying relief from the operation of a judgment." Utah R. Civ. P. 60(b)(1) and
(6). The circumstances surrounding this action at the district court level justified this
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Court's review and confirmation that the district court's refusal to set aside the subject
Default Judgment entered against Michelex was erroneous and was an abuse of the
district court's discretion.5 The Utah Supreme Court stated "that the very reason for the
existence of courts is to afford disputants an opportunity to be heard and to do justice
between them. In conformity with that principal, the courts generally tend to favor
granting relief from default judgment where there is any reasonable excuse, unless it will
result in substantial prejudice or injustice to the adverse party." Westinghouse Elec.
Supply Co. v. Paul W. Larson Contractor Inc., 544 P.2d 876, 879 (Utah 1975). It cannot
be disputed that Cadleway will not be prejudiced nor injustice experienced, if this Court
remands this matter and directs an evidentiary hearing be held regarding Michelex's
Responses to Cadleway's Garnishment Interrogatories, and Michelex's actual
relationship, if any, with judgment debtor, EPU. Accordingly, "it is quite uniformly
regarded as an abuse of discretion to refuse to vacate a default judgment where there is
reasonable justification or excuse for the defendant's failure to appear, and timely
application is made to set it aside." Lund v. Brown, 2000 UT 75, If 11, 1 lP.3d 277.
The facts and law of the matter appealed required that this Court should determine
that the district court abused its discretion in refusing to set aside a default judgment
under Rule 60(b).
Although a trial court has broad discretion when determining whether to set

5

If a district court's ruling on a 60(b) motion is based on clearly erroneous factual
findings or flawed legal conclusions, the district court has likely abused its discretion.
Lund v. Brown. 2000 UT 75 f 9, 11 P.3d 277.
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aside default judgment under Rule 60(b), "the court's discretion is not
unlimited." Indeed, "the [disfavored] nature of the default judgment and
the equitable nature of Rule 60 provide . . . limits." Thus "it is quite
uniformly regarded as an abuse of discretion to refuse to vacate a default
judgment where there is reasonable justification or excuse for the
defendant's failure to appear and timely application is made to set it aside."
Arbogast Family Trust v. River Crossing, LLC, 2008 UT App. 277, H 23, 191 P.3d 39
(internal citations omitted). It is important that this Court remember that the subject
Order being appealed is the district court's judgment refusing to Set Aside a Default
Judgment that was issued on January 19, 2009 awarding a Default Judgment against a
third-party garnishee in the substantial amount of $803,031.31, based not upon any
factual allegations or claims set forth in a complaint, but solely upon Michelex's alleged
failure to respond to certain Garnishment Interrogatories concerning any amounts owing
to defendant/judgment debtor. A failure which has been, in good faith, controverted.
Generally, a movant is entitled to have a default judgment set aside under Rule
60(b) if "(1) the motion is timely; (2) there is a basis of granting relief under one of the
subsections of 60(b); and (3) the movant has alleged a meritorious defense." See Menzies
v. Galetka. 2006 UT 81, Tf 64, 150 P.3d 480. There is no dispute that Michelex met the
first element of a timely motion in which to set aside the Order and Judgment entered on
January 16, 2009. (R.167). Michelex filed its Motion to Set Aside Order and Judgment
Against Garnishee Michelex and Michelex Audio Corporation of America AKA
Michelex on February 9, 2009. (R.211).
Michelex met the second element by meeting both subsection (1) and (6). Under
Rule 60(b)(1) Michelex should have obtained relief from the Default Judgment due to
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"mistake, inadvertence, surprise, or excusable neglect." See Id. A judgment entered due
to attorney misconduct may be set aside under this subsection if the conduct is excusable.
See Menzies v. Galetka. 2006 UT 81, % 72, 150 P.3d 480 (emphasis in original) (citing
Mini Spas v. Indus. Comm'n. 733 P.2d 130, 132 (Utah 1987). Michelex's New York
Counsel's actions met the standard of exercising due diligence consistent with the manner
in which reasonable prudent attorney under similar circumstances would have acted.
(R. 189-195). In Lund v. Brown, the Utah Supreme Court held a default judgment should
be set aside because it had been entered due to a good faith, legitimate legal interpretation
that turned out to be erroneous. Lund v. Brown, 2000 UT 75,ffi[16-19, 11 P.3d 277.
Michelex, with New York counsel's assistance, answered, executed, notarized, and
mailed the Responses to Cadleway within the prescribed time. (R. 183-188). Believing
that it had fully, timely and under oath responded to the Garnishment Interrogatories
through counsel (R.183), and based upon the repeated assurance of its said New York
legal counsel, Michelex mistakenly failed to respond to the pre-judgment notices served
upon it prior to judgment. Considering the Responses that Michelex did not owe
Defendant any money or property, it is excusable and not unreasonable for Michelex to
have to considered the matter, to the extent of its known non-involvement, closed. This
Court should determine that Michelex's New York counsel's conduct amounts using due
diligence in timely preparing and mailing the Responses and mere negligence or
inadvertence in not responding to the OSC and Bench Warrants. See Menzies v. Galetka,
at Tf 75. Michelex's New York counsel had no way of knowing that, despite placing the

Responses in the U.S. Mail, Cadleway did not receive them. After the New York counsel
placed the Responses in the mail, he had no control if Cadleway received the Responses.
See Black's Title. Inc. V. Utah State Insurance Dep't. 1999 UT App 330, f 10, 991 P.2d
607. Additionally, Utah courts have recognized that incompetent legal counsel is an
appropriate ground for setting aside a judgment under Rule 60(b) where the other party
was not unduly prejudiced. Stewart v. Sullivan, 506 P. 2d 74 (Utah 1973). If this Court
determines that Michelex's New York counsel's action to be more than negligent incompetent - the default judgment should still be set aside. Cadleway cannot show that
it would be or has been prejudiced by the incompetent actions of Michelex's New York's
counsel's action.
In the alternative, subsection (6), the so-called "catch-all provision" is clearly
applicable to the appeal at bar. Subsection (6) reads, "any other reason justifying relief
from the operation of the judgment." Utah R. Civ. P. 60(b)(6). The unique fact that the
Default Judgment was entered against a non-party garnishee, without an evidentiary or
Rule 64D hearing or without any knowledge of the issues as argued above, meet the "any
other reason justifying relief requirement. The fact that Michelex substantially complied
with the Writ of Garnishment requirements, is an out-of-state corporation, (its
headquarters are located in New Jersey), with New York legal counsel believing the
requirements of the garnishment inquiry were satisfied upon completing, signing,
notarizing and mailing the Responses to Interrogatories to counsel, the timing of the court
signing the Default Judgment on the same day Michelex filed its Objection, the apparent
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overreaching of Cadleway of (a) proffering hearsay evidence (R.338 and 261-303) and
(b) including Michelex for a bench warrant (R.157) when the district court only ordered a
bench warrant on Michelex Audio Corporation of America (R.152), all contribute to meet
the elements in subsection (6).
The final inquiry in the Rule 60(b) analysis is whether Michelex has alleged a
meritorious defense. The purpose of the meritorious defense requirement "is to prevent
the necessity of judicial review of question which, on the face of the pleadings are
frivolous." See Lund v. Brown, 2000 UT 75,1J28, 11 P.3d 277 (quoting Erickson v.
Schenkers Int'l Forwarders. Inc.. 882 P.2d 1147, 1149 (Utah 1994). "This requirement
has not set an overly burdensome threshold: a defense is sufficiently meritorious to have a
default judgment set aside if it is entitled to be tried

thus where a party represents a

clear and specific proffer of a defense that, if proven, would [warrant relief] by the
claimant... it is adequately shown a non-frivolous and meritorious defense." See
Menzies v. Galetka. 2006 UT 81 ^ 108, 150 P.3d 480 (internal citations omitted). The
fundamental policy underlying the rule that relief from default judgment requires a
showing of a meritorious defense is simply to prevent the necessity of treating defenses
that are frivolous on their face. "Thus, where a party presents a clear and specific proffer
of a defense that, if proven, would preclude total or partial recovery by the claimant or
counter-claimant, it has adequately shown a non-frivolous and meritorious defense, for
purposes of its motion to set aside a default judgment." Lund v. Brown, 2000, UT 75, ^f
29, 11 P.3d 277, 283 (Utah 2000). Importantly, Michelex submitted its Responses to the

537963 1

**°

Garnishee's Interrogatories declaring that it owed no debt to Defendant/Judgment Debtor
and Michelex's President's affidavit. (R. 182-188). These facts are present a defense
sufficiently meritorious to have the default judgment set aside. Being able to show that
there is no debt owed by Michelex to the judgment defendant would negate the Default
Judgment against Michelex.
Based upon the above-stated facts that Michelex; (1) received legitimate, yet
erroneous legal advice; (2) was a garnishee; (3) Cadleway had a judgment entered against
Michelex without proper notice and without an evidentiary hearing; and (4) complied
with the necessary elements contained in Rule 60, this Court should grant Michelex
appeal and set aside the district court's August 12, 2009 order denying Michelex's
Motion to Set Aside the Order and Judgment.
Rule 60(b) is an equitable rule designed to balance the competing interest of
finality and fairness.... judgment by default is an extreme measure and a
case should, whenever possible, be decided on the merits.... Accordingly,
a district court should be generally indulgent toward vacating default
judgments and must incline towards granting relief in a doubtful case to the
end that the party may have a hearing. Thus, it is quite uniformly regarded
as an abuse of discretion to refuse to vacate a default judgment where there
is a reasonable justification or excuse for the failure and time application is
made to set it aside.
See Menzies v. Galetka. 2006 UT 81, ^ 63, 150 P.3d 480 (internal citations omitted). "A
district court should exercise its discretion on a motion for relief from a default judgment
in favor of granting relief so that controversies can be decided on the merits rather than
on technicalities." Menzies v. Galetka. 2006 UT 81 If 54, 150 P.3d 480, 502. Default
judgments "are not favored in the law, especially where a party has timely responded with
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challenging pleadings

where there is doubt about whether a default judgment should

be set aside, the doubt should be resolved in favor of doing so, to the end that each party
may have an opportunity to present his side of the controversy and that there be a
resolution in accordance with law and justice." Interstate Excavating. Inc. v. Agla
Development Corp.. 611 P.2d 369, 371 (Utah 1980). "It is well established law that 60(b)
motions should be liberally granted because of the equitable nature of the rule." Lund v.
Brown. 2000 UT 75,1J54, 11 P.3d 277.
CONCLUSION
For the foregoing reasons, Michelex requests that the district court's ruling on
Michelex's Motion to Set Aside Order and Judgment against Garnishee Michelex and
Michelex Audio Corporation of America, aka Michelex. be set aside, the matter
remanded with the direction that the district court hold an evidentiary hearing to
determine if a debt is owed by Michelex, the amount, to EPU, if any and to determine if
there was at any relevant time a relationship between the two.
That district court's judgment should also be reversed on the ground that the
district court abused its discretion in denying Michelex's Motion to Set Aside Order and
Judgment against Garnishee Michelex and Michelex Audio Corporation of America, aka
Michelex.

REQUEST FOR ORAL ARGUMENT
Michelex respectfully requests oral argument because it will materially assist this
Court in adjudicating the legal issues in this appeal.
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Respectfully submitted this Q day of April, 2010.
CALLISTER NEBEKER & McCULLOUGH

T. RICHARD DAVIS
THOMAS B. PRICE
Gateway Tower East, Suite 900
10 East South Temple
Salt Lake City, UT 84133
Attorneys for Appellants/Garnishee
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Attorneys for Plaintiff/Appellee

32

ADDENDUM
Key Legal Provisions

MC001-MC008

Application for Writ of Garnishement Michelex Audio
Corporation of America

MC009-MC011

Application For Writ of Garnishment
Michelex Corporation

MC012-MC014

Proof of Service, Writ of Garnishment Michelex Audio
Corporation of America

MC015-MC018

Proof of Service, Writ of Garnishment
Michelex Corporation

MC019-MC022

Order to Show Cause RE: Garnishee Michelex Corporation's
Failure to Respond To Writ of Garnishment Interrogatories
And Proof of Service
MC023-MC026
Order to Show Cause RE: Garnishee Michelex Audio
Corporation of America's Failure to Respond To Writ
of Garnishment Interrogatories And Proof of Service

MC027-MC030

Minutes, Garnishee OSC

MC031

Bench Warrant Michelex Audio Corporation of America
And Proof of Service

MC032-MC035

Bench Warrant Michelex Corporation

MC036-MC039

Minutes Civil Bench Warrant Hearing

MC040-MC041

December 12,2008, Hearing Transcripts: Civil Bench
Warrant
MC042-MC049
Order and Judgment Against Garnishee Michelex Corporation
and Michelex Audio Corporation of America aka
Michelex Corporation
MC050-MC054
August 12, 2009 Minute Entry

MC055-MC062

Affidavit of Michael V. Almasian

MC063-MC069

Affidavit of Thomas Gramuglia

MC070-MC076

17.
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Michelex Corporation's Responses to
Cadleway's Interrogatories

MC077-MC080

Utah Constitution Art. I § 7. [Due process of law.]
No person shall be deprived of life, liberty or property, without due process of law.
Utah R. Civ. P. 55.
Default.
(a) Entry. When a party against whom a judgment for affirmative relief is sought has
failed to plead or otherwise defend as provided by these rules and that fact is made to
appear the clerk shall enter the default of that party.
(b) Judgment. Judgment by default may be entered as follows:
(b)(1) By the clerk. Upon request of the plaintiff the clerk shall enter judgment for the
amount claimed and costs against the defendant if:
(b)(1)(A) the default of the defendant is for failure to appear;
(b)(1)(B) the defendant is not an infant or incompetent person;
(b)(1)(C) the defendant has been personally served pursuant to Rule 4(d)(1); and
(b)(1)(D) the claim against the defendant is for a sum certain or for a sum that can be
made certain by computation.
(b)(2) By the court. In all other cases the party entitled to a judgment by default shall
apply to the court therefor. If, in order to enable the court to enter judgment or to carry it
into effect, it is necessary to take an account or to determine the amount of damages or to
establish the truth of any averment by evidence or to make an investigation of any other
matter, the court may conduct such hearings or order such references as it deems
necessary and proper.
(c) Setting aside default. For good cause shown the court may set aside an entry of default
and, if a judgment by default has been entered, may likewise set it aside in accordance
with Rule 60(b).
(d) Plaintiffs, counterclaimants, cross-claimants. The provisions of this rule apply
whether the party entitled to the judgment by default is a plaintiff, a third-party plaintiff,
or a party who has pleaded a cross-claim or counterclaim. In all cases a judgment by
default is subject to the limitations of Rule 54(c).
(e) Judgment against the state or officer or agency thereof. No judgment by default shall
be entered against the state of Utah or against an officer or agency thereof unless the
claimant establishes his claim or right to relief by evidence satisfactory to the court.
Utah R. Civ. P. 60.
Relief from judgment or order.
(a) Clerical mistakes. Clerical mistakes in judgments, orders or other parts of the record
and errors therein arising from oversight or omission may be corrected by the court at any
time of its own initiative or on the motion of any party and after such notice, if any, as the
court orders. During the pendency of an appeal, such mistakes may be so corrected before
the appeal is docketed in the appellate court, and thereafter while the appeal is pending
may be so corrected with leave of the appellate court.
(b) Mistakes; inadvertence; excusable neglect; newly discovered evidence; fraud, etc. On

motion and upon such terms as are just, the court may in the furtherance ofjustice relieve
a party or his legal representative from a final judgment, order, or proceeding for the
following reasons: (1) mistake, inadvertence, surprise, or excusable neglect; (2) newly
discovered evidence which by due diligence could not have been discovered in time to
move for a new trial under Rule 59(b); (3) fraud (whether heretofore denominated
intrinsic or extrinsic), misrepresentation or other misconduct of an adverse party; (4) the
judgment is void; (5) the judgment has been satisfied, released, or discharged, or a prior
judgment upon which it is based has been reversed or otherwise vacated, or it is no longer
equitable that the judgment should have prospective application; or (6) any other reason
justifying relief from the operation of the judgment. The motion shall be made within a
reasonable time and for reasons (1), (2), or (3),not more than 3 months after the judgment,
order, or proceeding was entered or taken. A motion under this Subdivision (b) does not
affect the finality of a judgment or suspend its operation. This rule does not limit the
power of a court to entertain an independent action to relieve a party from a judgment,
order or proceeding or to set aside a judgment for fraud upon the court. The procedure for
obtaining any relief from a judgment shall be by motion as prescribed in these rules or by
an independent action.
Utah R. Civ, P. 64D.
Writ of garnishment.
(a) Availability. A writ of garnishment is available to seize property of the defendant in
the possession or under the control of a person other than the defendant. A writ of
garnishment is available after final judgment or after the claim has been filed and prior to
judgment. The maximum portion of disposable earnings of an individual subject to
seizure is the lesser of:
(a)(1) 50% of the defendant's disposable earnings for a writ to enforce payment of a
judgment for failure to support dependent children or 25% of the defendant's disposable
earnings for any other judgment; or
(a)(2) the amount by which the defendant's disposable earnings for a pay period exceeds
the number of weeks in that pay period multiplied by thirty times the federal minimum
hourly wage prescribed by the Fair Labor Standards Act in effect at the time the earnings
are payable.
(b) Grounds for writ before judgment. In addition to the grounds required in Rule 64A,
the grounds for a writ of garnishment before judgment require all of the following:
(b)(1) that the defendant is indebted to the plaintiff;
(b)(2) that the action is upon a contract or is against a defendant who is not a resident of
this state or is against a foreign corporation not qualified to do business in this state;
(b)(3) that payment of the claim has not been secured by a lien upon property in this state;
(b)(4) that the garnishee possesses or controls property of the defendant; and
(b)(5) that the plaintiff has attached the garnishee fee established by Utah Code Section
78A-2216.
(c) Statement. The application for a post-judgment writ of garnishment shall state:

(c)(1) if known, the nature, location, account number and estimated value of the property
and the name, address and phone number of the person holding the property;
(c)(2) whether any of the property consists of earnings;
(c)(3) the amount of the judgment and the amount due on the judgment;
(c)(4) the name, address and phone number of any person known to the plaintiff to claim
an interest in the property; and
(c)(5) that the plaintiff has attached or will serve the garnishee fee established by Utah
Code Section 78A-2-216.
(d) Defendant identification. The plaintiff shall submit with the affidavit or application a
copy of the judgment information statement described in Utah Code Section 78B-5-201
or the defendant's name and address and, if known, the last four digits of the defendant's
social security number and driver license number and state of issuance.
(e) Interrogatories. The plaintiff shall submit with the affidavit or application
interrogatories to the garnishee inquiring:
(e)(1) whether the garnishee is indebted to the defendant and the nature of the
indebtedness;
(e)(2) whether the garnishee possesses or controls any property of the defendant and, if
so, the nature, location and estimated value of the property;
(e)(3) whether the garnishee knows of any property of the defendant in the possession or
under the control of another, and, if so, the nature, location and estimated value of the
property and the name, address and phone number of the person with possession or
control;
I
(e)(4) whether the garnishee is deducting a liquidated amount in satisfaction of a claim
against the plaintiff or the defendant, a designation as to whom the claim relates, and the
amount deducted;
(e)(5) the date and manner of the garnishee's service of papers upon the defendant and
any third persons;
(e)(6) the dates on which previously served writs of continuing garnishment were served;
and
(e)(7) any other relevant information plaintiff may desire, including the defendant's
position, rate and method of compensation, pay period, and the computation of the
amount of defendant's disposable earnings.
(f) Content of writ; priority. The writ shall instruct the garnishee to complete the steps in
subsection (g) and instruct the garnishee how to deliver the property. Several writs may
be issued at the same time so long as only one garnishee is named in a writ. Priority
among writs of garnishment is in order of service. A writ of garnishment of earnings
applies to the earnings accruing during the pay period in which the writ is effective.
(g) Garnishee's responsibilities. The writ shall direct the garnishee to complete the
following within seven business days of service of the writ upon the garnishee:
(g)(1) answer the interrogatories under oath or affirmation;
(g)(2) serve the answers on the plaintiff;
(g)(3) serve the writ, answers, notice of exemptions and two copies of the reply form

upon the defendant and any other person shown by the records of the garnishee to have an
interest in the property; and
(g)(4) file the answers with the clerk of the court.
The garnishee may amend answers to interrogatories to correct errors or to reflect a
change in circumstances by serving and filing the amended answers in the same manner
as the original answers.
(h) Reply to answers; request for hearing.
(h)(1) The plaintiff or defendant may file and serve upon the garnishee a reply to the
answers and request a hearing. The reply shall be filed and served within 10 days after
service of the answers or amended answers, but the court may deem the reply timely if
filed before notice of sale of the property or before the property is delivered to the
plaintiff. The reply may:
(h)(1)(A) challenge the issuance of the writ;
(h)(1)(B) challenge the accuracy of the answers;
(h)(1)(C) claim the property or a portion of the property is exempt; or
(h)(1)(D) claim a set off.
(h)(2) The reply is deemed denied, and the court shall conduct an evidentiary hearing.
(h)(3) If a person served by the garnishee fails to reply, as to that person:
(h)(3)(A) the garnishee's answers are deemed correct; and
(h)(3)(B) the property is not exempt, except as reflected in the answers.
(i) Delivery of property. A garnishee shall not deliver property until the property is due
the defendant. Unless otherwise directed in the writ, the garnishee shall retain the
property until 20 days after service by the garnishee under subsection (g). If the garnishee
is served with a reply within that time, the garnishee shall retain the property and comply
with the order of the court entered after the hearing on the reply. Otherwise, the garnishee
shall deliver the property as provided in the writ.
(j) Liability of garnishee.
(j)(l) A garnishee who acts in accordance with this rule, the writ or an order of the court
is released from liability, unless answers to interrogatories are successfully controverted.
(j)(2) If the garnishee fails to comply with this rule, the writ or an order of the court, the
court may order the garnishee to appear and show cause, why the garnishee should not be
ordered to pay such amounts as are just, including the value of the property or the balance
of the judgment, whichever is less, and reasonable costs and attorney fees incurred by
parties as a result of the garnishee's failure. If the garnishee shows that the steps taken to
secure the property were reasonable, the court may excuse the garnishee's liability in
whole or in part.
(j)(3) No person is liable as garnishee by reason of having drawn, accepted, made or
endorsed any negotiable instrument that is not in the possession or control of the
garnishee at the time of service of the writ.
(j)(4) Any person indebted to the defendant may pay to the officer the amount of the debt
or so much as is necessary to satisfy the writ, and the officer's receipt discharges the
debtor for the amount paid.

(j)(5) A garnishee may deduct from the property any liquidated claim against the plaintiff
or defendant.
(k) Property as security.
(k)(l) If property secures payment of a debt to the garnishee, the property need not be
applied at that time but the writ remains in effect, and the property remains subject to
being applied upon payment of the debt. If property secures payment of a debt to the
garnishee, the plaintiff may obtain an order authorizing the plaintiff to buy the debt and
requiring the garnishee to deliver the property.
(k)(2) If property secures an obligation that does not require the personal performance of
the defendant and that can be performed by a third person, the plaintiff may obtain an
order authorizing the plaintiff or a third person to perform the obligation and requiring the
garnishee to deliver the property upon completion of performance or upon tender of
performance that is refused.
(1) Writ of continuing garnishment.
(1)(1) After final judgment, the plaintiff may obtain a writ of continuing garnishment
against any non exempt periodic payment. All provisions of this rule apply to this
subsection, but this subsection governs over a contrary provision.
(1)(2) A writ of continuing garnishment applies to payments to the defendant from the
effective date of the writ until the earlier of the following:
(1)(2)(A) 120 days;
(1)(2)(B) the last periodic payment;
(1)(2)(C) the judgment is stayed, vacated or satisfied in full; or
(1)(2)(D) the writ is discharged.
(1)(3) Within seven days after the end of each payment period, the garnishee shall with
respect to that period:
(1)(3)(A) answer the interrogatories under oath or affirmation;
(1)(3)(B) serve the answers to the interrogatories on the plaintiff, the defendant and any
other person shown by the records of the garnishee to have an interest in the property;
(1)(3)(C) file the answers to the interrogatories with the clerk of the court; and
(1)(3)(D) deliver the property as provided in the writ.
(1)(4) Any person served by the garnishee may reply as in subsection (g), but whether to
grant a hearing is within the judge's discretion.
(1)(5) A writ of continuing garnishment issued in favor of the Office of Recovery Services
or the Department of Workforce Services of the state of Utah to recover overpayments:
(1)(5)(A) is not limited to 120 days;
(1)(5)(B) has priority over other writs of continuing garnishment; and
(1)(5)(C) if served during the term of another writ of continuing garnishment, tolls that
term and preserves all priorities until the expiration of the state's writ.

Article 3. Standards of Professionalism and Civility
Rule 14-301. Standards of Professionalism and Civility.
Preamble
A lawyer's conduct should be characterized at all times by personal courtesy and
professional integrity in the fullest sense of those terms. In fulfilling a duty to represent a
client vigorously as lawyers, we must be mindful of our obligations to the administration
of justice, which is a truth-seeking process designed to resolve human and societal
problems in a rational, peaceful, and efficient manner. We must remain committed to the
rule of law as the foundation for a just and peaceful society.
Conduct that may be characterized as uncivil, abrasive, abusive, hostile, or obstructive
impedes the fundamental goal of resolving disputes rationally, peacefully, and efficiently.
Such conduct tends to delay and often to deny justice.
Lawyers should exhibit courtesy, candor and cooperation in dealing with the public and
participating in the legal system. The following standards are designed to encourage
lawyers to meet their obligations to each other, to litigants and to the system of justice,
and thereby achieve the twin goals of civility and professionalism, both of which are
hallmarks of a learned profession dedicated to public service.
We expect judges and lawyers will make mutual and firm commitments to these
standards. Adherence is expected as part of a commitment by all participants to improve
the administration of justice throughout Utah. We further expect lawyers to educate their
clients regarding these standards and judges to reinforce this whenever clients are present
in the courtroom by making it clear that such tactics may hurt the client's case.
Although for ease of usage the term "court" is used throughout, these standards should be
followed by all judges and lawyers in all interactions with each other and in any
proceedings in Utah. Copies may be made available to clients to reinforce our obligation
to maintain and foster these standards. Nothing in these standards supersedes or detracts
from existing disciplinary codes or standards of conduct.
1. Lawyers shall advance the legitimate interests of their clients, without reflecting any
ill-will that clients may have for their adversaries, even if called upon to do so by another.
Instead, lawyers shall treat all other counsel, parties, judges, witnesses, and other
participants in all proceedings in a courteous and dignified manner.
2. Lawyers shall advise their clients that civility, courtesy, and fair dealing are expected.
They are tools for effective advocacy and not signs of weakness. Clients have no right to
demand that lawyers abuse anyone or engage in any offensive or improper conduct.
3. Lawyers shall not, without an adequate factual basis, attribute to other counsel or the
court improper motives, purpose, or conduct. Lawyers should avoid hostile, demeaning,
or humiliating words in written and oral communications with adversaries. Neither
written submissions nor oral presentations should disparage the integrity, intelligence,
morals, ethics, or personal behavior of an adversary unless such matters are directly
relevant under controlling substantive law.
4. Lawyers shall never knowingly attribute to other counsel a position or claim that
counsel has not taken or seek to create such an unjustified inference or otherwise seek to

create a "record" that has not occurred.
5. Lawyers shall not lightly seek sanctions and will never seek sanctions against or
disqualification of another lawyer for any improper purpose.
6. Lawyers shall adhere to their express promises and agreements, oral or written, and to
all commitments reasonably implied by the circumstances or by local custom.
7. When committing oral understandings to writing, lawyers shall do so accurately and
completely. They shall provide other counsel a copy for review, and never include
substantive matters upon which there has been no agreement, without explicitly advising
other counsel. As drafts are exchanged, lawyers shall bring to the attention of other
counsel changes from prior drafts.
8. When permitted or required by court rule or otherwise, lawyers shall draft orders that
accurately and completely reflect the court's ruling. Lawyers shall promptly prepare and
submit proposed orders to other counsel and attempt to reconcile any differences before
the proposed orders and any objections are presented to the court.
9. Lawyers shall not hold out the potential of settlement for the purpose of foreclosing
discovery, delaying trial, or obtaining other unfair advantage, and lawyers shall timely
respond to any offer of settlement or inform opposing counsel that a response has not
been authorized by the client.
10. Lawyers shall make good faith efforts to resolve by stipulation undisputed relevant
matters, particularly when it is obvious such matters can be proven, unless there is a
sound advocacy basis for not doing so.
11. Lawyers shall avoid impermissible ex parte communications.
12. Lawyers shall not send the court or its staff correspondence between counsel, unless
such correspondence is relevant to an issue currently pending before the court and the
proper evidentiary foundations are met or as such correspondence is specifically invited
by the court.
13. Lawyers shall not knowingly file or serve motions, pleadings or other papers at a time
calculated to unfairly limit other counsel's opportunity to respond or to take other unfair
advantage of an opponent, or in a manner intended to take advantage of another lawyer's
unavailability.
14. Lawyers shall advise their clients that they reserve the right to determine whether to
grant accommodations to other counsel in all matters not directly affecting the merits of
the cause or prejudicing the client's rights, such as extensions of time, continuances,
adjournments, and admissions of facts. Lawyers shall agree to reasonable requests for
extension of time and waiver of procedural formalities when doing so will not adversely
affect their clients' legitimate rights. Lawyers shall never request an extension of time
solely for the purpose of delay or to obtain a tactical advantage.
15. Lawyers shall endeavor to consult with other counsel so that depositions, hearings,
and conferences are scheduled at mutually convenient times. Lawyers shall never request
a scheduling change for tactical or unfair purpose. If a scheduling change becomes
necessary, lawyers shall notify other counsel and the court immediately. If other counsel
requires a scheduling change, lawyers shall cooperate in making any reasonable

adjustments.
16. Lawyers shall not cause the entry of a default without first notifying other
counsel whose identity is known, unless their clients* legitimate rights could be
adversely affected.
17. Lawyers shall not use or oppose discovery for the purpose of harassment or to burden
an opponent with increased litigation expense. Lawyers shall not object to discovery or
inappropriately assert a privilege for the purpose of withholding or delaying the
disclosure of relevant and non-protected information.
18. During depositions lawyers shall not attempt to obstruct the interrogator or object to
questions unless reasonably intended to preserve an objection or protect a privilege for
resolution by the court. "Speaking objections" designed to coach a witness are
impermissible. During depositions or conferences, lawyers shall engage only in conduct
that would be appropriate in the presence of a judge.
19. In responding to document requests and interrogatories, lawyers shall not interpret
them in an artificially restrictive manner so as to avoid disclosure of relevant and nonprotected documents or information, nor shall they produce documents in a manner
designed to obscure their source, create confusion, or hide the existence of particular
documents.
20. Lawyers shall not authorize or encourage their clients or anyone under their direction
or supervision to engage in conduct proscribed by these Standards.
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Third Judicial District

JUL 2 5 2008
SALT LA*E COUNTY

mi-

SC?'

Deputy Clerk

Daniel J. Torkelson (Bar No. 4426)
Edward T. Vasquez (Bar No. 8640)
COHNE, RAPPAPORT & SEGAL, P.C
257 East 200 South, Suite 700
PO Box 11008
Salt Lake City, UT 84147-0008
Telephone: (801) 532-2666
Facsimile: (801) 355-1813
dan@crslaw.com
eddie(g),crslaw.com
Attorneys for Cadleway Properties, Inc.

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR SALT LAKE COUNTY
STATE OF UTAH
CADLEWAY PROPERTIES, INC., assignee
of MERRILL LYNCH BUSINESS
FINANCIAL SERVICES INC., a Delaware
corporation,

APPLICATION FOR WRIT OF
GARNISHMENT
MICHELEX AUDIO CORPORATION
OF AMERICA

Plaintiff,
VS.

ENVELOPE PACKAGING OF UTAH, INC.,
a Utah corporation; and FERNANDO
DELGADO, an individual,
Defendants.
TO:

Civil No. 030921757
i

|

MICHELEX AUDIO CORPORATION OF AMERICA
C/O JOYCE BILLINGS
4910 W. AMELIA EARHART DR.
SALT LAKE CITY, UT 84116
1.

I am the attorney for the judgment creditor.

/

Judge 1 V \ | 4 '
Y

/

I request that a
Writ of Garnishment

X

Writ of Continuing Garnishment
Writ of Continuing Garnishment for child support
be issued and served upon each of the garnishees named below, along with an Answers to
Interrogatories form, Notice of Garnishment and Exemptions form, check in the amount of $10.00,
and two copies of the Reply and Request for Hearing form.
3.

The total judgment is for $659,678.72

4.

The judgment debtor is: Envelope Packaging of Utah, Inc.
Name: Envelope Packaging of Utah, Inc.
Address: Envelope Packaging of Utah, Inc., c/o Division of Corporations Director
160 East 300 South, 2nd Floor
Salt Lake City, UT 84111
Social security number (Last 4 digits only, if known):
Driver's license number and State of issuance (if known)
Date of birth (if known)
N/A

N/A
N/A

2
1 1P

5.

I believe that the following persons hold property of the judgment debtor.

Name, address, phone number
of person holding property

Description of property
(including location and
account number)

Estimated value
of property

MICHELEX AUDIO
CORPORATION OF
AMERICA
C/O JOYCE BILLINGS
4910 W.AMELIA
EARHART DR., SALT
LAKE CITY, UT 84116

Unknown

Unknown

Is the property
earnings?
Unknown

j

6.
I believe that the following persons may claim an interest in the property (include name,
address, and phone number), and I request that the Writ of Garnishment be served upon each, along with a
Notice of Garnishment and Exemptions form, and two copies of the Reply and Request for Hearing form:

Name of person claiming
property interest

Address

Phone number

Unknown
7.

I have attached to this application the garnishee fee established by Utah Code § 78-7-44.

DATED this y-3

day of July, 2008.
Edward T. Vasquez
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Daniel J. Torkelson (Bar No. 4426)
Edward T. Vasquez (Bar No. 8640)
COHNE, RAPPAPORT & SEGAL, P.C.
257 East 200 South, Suite 700
PO Box 11008
Salt Lake City, UT 84147-0008
Telephone: (801) 532-2666
Facsimile: (801) 355-1813
dan(g),crslaw,com
eddie@crslaw.com
Attorneys for Cadleway Properties, Inc.

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR SALT LAKE COUNTY
STATE OF UTAH
CADLEWAY PROPERTIES, INC., assignee
of MERRILL LYNCH BUSINESS
FINANCIAL SERVICES INC., a Delaware
corporation,
Plaintiff,

APPLICATION FOR WRIT OF
GARNISHMENT
MICHELEX CORPORATION

vs.
ENVELOPE PACKAGING OF UTAH, INC.,
a Utah corporation; and FERNANDO
DELGADO, an individual,
Defendants.
TO:

MICHELEX CORPORATION
C/O CORPORATION SERVICE COMPANY
2180 SOUTH. 1300 EAST
SUITE 650
SALT LAKE CITY, UT 84106

Civil No. 030921757
/

Judge pjjUV

L

I am the attorney for the judgment creditor.

2.

I request that a
Writ of Garnishment

X

Writ of Continuing Garnishment
Writ of Continuing Garnishment for child support
be issued and served upon each of the garnishees named below, along with an Answers to
Interrogatories form, Notice of Garnishment and Exemptions form, check in the amount of $10.00,
and two copies of the Reply and Request for Hearing form.
3.

The total judgment is for $659,678.72

4.

The judgment debtor is: Envelope Packaging of Utah, Inc.
Name: Envelope Packaging of Utah, Inc.
Address: Envelope Packaging of Utah, Inc., c/o Division of Corporations Director
160 East 300 South, 2nd Floor
Salt Lake City, UT 84111
Social security number (Last 4 digits only, if known):
Driver's license number and State of issuance (if known)
Date of birth (if known)
N/A

2

N/A
N/A

5.

I believe that the following persons hold property of the judgment debtor.

Name, address, phone number
of person holding property

Description of property
(including location and
account number)

Estimated value ! Is the property
of property
earnings?

MICHELEX CORPORATION
C/O CORPORATION
SERVICE COMPANY
2180 SOUTH. 1300 EAST,
SUITE 650
SALT LAKE CITY, UT
84106

Unknown

Unknown

Unknown

6.
I believe that the following persons may claim an interest in the property (include name,
address, and phone number), and I request that the Writ of Garnishment be served upon each, along with a
Notice of Garnishment and Exemptions form, and two copies of the Reply and Request for Hearing form:

Name of person claiming
property interest

Address

Phone number

Unknown
7.

I have attached to this application the garnishee fee established by Utah Code § 78-7-44.

DATED this

day of July, 2008.
Edward T. Vasquez
Printed
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Dafiid J. Torkelson (Bar No. 4426)
Edward T. Vasquez (Bar No. 8640)
COHNE, RAPPAPORT & SEGAL P.C.
251 East 200 South, Suite 700
P.O. Box ll 008
Salt Lake City, Utah 84147-0008
Telephone (801) 532-2666
Facsimile (801) 355-1813

SALT LAKE COUNTY
Deputy Clerk

837212

dan@crslaw.com
edd.ie@crslaw.com

E COUNTY. UTAH

Attorneys for Plaintiff

]UL2 8 »

255-5468

IN THE THIRD JUDICIAL DISTRICT CDWT
SALT LAKE COUNTY, STATE OF UTAH
450 South State Street
Salt Lake City, UT 84111

CADLEWAY PROPERTIES, INC., assignee of
MERRILL LYNCH BUSINESS FINANCIAL
SERVICES INC., a Delaware corporation,
Plaintiff,

WRIT OF GARNISHMENT
MICHELEX AUDIO CORPORATION OF
AMERICA

1 vs.
Civil No. 030921757

ENVELOPE PACKAGING OF UTAH, INC., a
Utah corporation; and FERNANDO DELGADO,
an individual,

Judge

Defendants.
THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF UTAH TO :

^
^ *

MICHELEX AUDIO CORPORATION OF AMERICA
A^/4
C/O JOYCE BILLINGS
Cfts C 3 <491Q W. AMELIA EARIIART DR.'
SALT LAKE CITY, UT 84116

(Q.W
Writ of Garnishment on Return (S)V

VD26865195

*>•>

AUkt-liX

Cor/.

1.
Under Utah Code Ann. § 78-7-44, the plaintiff should have included with this Writ of
Garnishment a fee to you of $10.00 (for one time garnishment). If the fee was not included, sign here and
return to the plaintiff (or plaintiffs attorney).
.
2.
A judgment for $659,678.72 has been entered against the defendant, and the defendant
still owes $659,678.72. Papers filed with the court show that you may possess or control some of the
defendant's property. (Property includes real and personal property. Property includes money, including
earnings not yet paid.) The property is being garnished (seized) in order to pay the judgment. You are the
garnishee (holder of the property), and you are required to take certain steps to deliver the property or to
hold and protect it. You may be held liable if you fail to do so. You should keep for your records a copy
of everything that you prepare and everything that is served on you.
3.

Within 7 (seven) business days after this writ is served on you, you must:
(a)

answer the attached Interrogatories under oath or affirmation;

(b)

file with the Clerk of the Court your original Answers to the Interrogatories;

(c)

serve a copy of your Answers to the Interrogatories on the plaintiff (or plaintiffs
attorney);

(d)

serve a copy of the following papers on the defendant and on any other person
shown by your records to have an interest in the property. The papers to be
served are:
•

one copy of this Writ of Garnishment;

•

one copy of your Answers to the Interrogatories;

•

one copy of the Notice of Garnishment and Exemptions form; and

*

two copies of the Reply and Request for Hearing form.

4.
You may serve the Court, the plaintiff (or plaintiffs attorney), the defendant and any
other person by hand delivery or by first class mail. The address of the Clerk of Court and plaintiff (or
plaintiffs attorney) are at the top of the first page of this writ. The address of the defendant is Utah
Envelope Packaging of Utah, Inc. c/o Utah Division of Commerce, 160 E. 300 S, PO Box
146705, Salt Lake City, UT 84114-6705, Fernando Delgado, 9024 South 3605 East, Sandy, Utah
84093.
5.

What to do with the property

2

(a)
You are to withhold from the defendant the amount shown in your Answers to
the Interrogatories. You are to hold the property for 20 calendar days after you serve the
defendant.
(b)
If you do not receive from the defendant a Reply and Request for Hearing within
20 days after serving the defendant, you are to deliver the property to the plaintiff (or
plaintiffs attorney). You are then relieved from any liability unless it is shown that your
Answers to the Interrogatories are incorrect.
DO NOT SEND THE PROPERTY TO THE COURT
(c)
If you do receive a Reply and Request for Hearing, you must hold the property
until you receive further orders from the Court directing you how to proceed.
6.
If you fail to take these steps, the Court may hold you liable for the value of the property
you should have withheld.
7.
You may deliver to the defendant in the normal course any property greater than you are
required to withhold.
Clerk of the Court

3
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RETURN OF SERVICE

Case/Judge 030921757
ENVELOPE PACKAGING OF UTAH,

RICHARD W. GARNER
a resident of the State of UT, and a atizen of the United States over the age of 18 years at the time of service herein, and
part of or interested in the within action
•eceived the within and hereto annexed,
WRIT OF GARNISHMENT

Jly 28,2008
, and served the same upon
MICHELEX AUDIO CORPORATION OF AMERICA AKA MICHELEX
in named Garnishee by personally delivering said article(s) and leaving with
CORPORATION SERVICE COMPANY (REGISTERED AGENT)
authorized employee of said Garnishee at
2180 S 1300 E #650, SALT LAKE CITY
3r certify that at the time of service of the said article(s), I endorsed the date and place of service and added my name and
I title thereto I also left the $10 00 Garnishee Fee with the person served
on July 31, 2008

Process & r v e \ i f FHVATE INVESTIGATOR
ROBERT J REITZ, CONSTABLE. SALT LAKE County
7026 SOUTH COMMERCE PARK DR SUITE 1-B, MIDVALE, UT 84047, 801-255-5468
nbed and sworn to before me this July 31,

MILEAGE CHARGE
ADDITIONAL ADDRESSES {1)
SERVICE CHARGES

9 00
13 50
15 00

TOTAL CHARGES

$37 50

NOTES
ISHEE HAS MOVED FROM 4910 W AMELIA EARHART DRIVE
ED SHARON JENSEN, AGENT FOR CORPORATION SERVICE COMPANY, REGISTERED AGENT FOR MICHELEX
) CORPORATION OF AMERICA AKA MICHELEX CORP
Notary p ub | (c
ROBERT J REJTZ

I
I

_^

'JSTCvp-.stSl
" W i n Ut«n 84047
January 12 2011

'
I
I

— —. .

Sta'6_o(JJtah

WUO DISTRICT COURT
Third Judicial District
Daniel J. Torkelson (Bar No. 4426)
Edward T. Vasquez (Bar No. 8640)
COHNE, RAPPAPORT & SEGAL P.C.
257 East 200 South, Suite 700
P.O.Box 11008
Salt Lake City, Utah 84147-0008
Telephone(801)532-2666
Facsimile (801) 355-1813
dan(g)crslaw.com
eddie(a>,crslaw.com

8C7213
UPON.
CONSTABIE/BEITZ, SA

,TA
AKE
" COUNTY,
" * ' ' ^ 'UTAH

Attorneys for Plaintiff
JUL 2 8 2008

255-5468

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
450 South State Street
Salt Lake City, UT 84111

CADLEWAY PROPERTIES, INC., assignee of
MERRILL LYNCH BUSINESS FINANCIAL
SERVICES INC., a Delaware corporation,

WRIT OF GARNISHMENT
MICHELEX CORPORATION

Plaintiff,
vs.

Civil No. 030921757

ENVELOPE PACKAGING OF UTAH, INC., a
Utah corporation; and FERNANDO DELGADO,
an individual,

Judge

Defendants.

THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF UTAH TO
MICHELEX CORPORATION
C/6" CORPORATION SERVICE COMPANY
2180 SOUTH. 1300 EAST
SUITE 650
SALT LAKE CITY, UT 84106

VO26865205
pages:
n-vwm 7*7 FNVFH OPE PACKAGING OF UT/

1
Under Utah Code Ann § 78-7-44, the plaintiff should have included with this Writ of
Garnishment a fee to you of $10 00 (for one time garnishment) If the fee was not included, sign here and
return to the plaintiff (or plaintiffs attorney)
2
A judgment for $659,678 72 has been entered against the defendant, and the defendant
still owes $659,678 72 Papers filed with the court show that you may possess or control some of the
defendant's property (Property includes real and personal property Property includes money, including
earnings not yet paid ) The property is being garnished (seized) in order to pay the judgment You are the
garnishee (holder of the property), and you are required to take certain steps to deliver the property or to
hold and protect it You may be held liable if you fail to do so You should keep for your records a copy
of everything that you prepare and everything that is served on you
3

Within 7 (seven) business days after this writ is served on you, you must
(a)

answer the attached Interrogatories under oath or affirmation,

(b)

file with the Clerk of the Court your original Answers to the Interrogatories,

(c)

serve a copy of your Answers to the Interrogatories on the plaintiff (or plaintiffs
attorney),

(d)

serve a copy of the following papers on the defendant and on any other person
shown by your records to have an interest in the property The papers to be
served are
•

one copy of this Writ of Garnishment,

•

one copy of your Answers to the Interrogatories,

•

one copy of the Notice of Garnishment and Exemptions form, and

•

two copies of the Reply and Request for Hearing form

4
You may serve the Court, the plaintiff (or plaintiffs attorney), the defendant and any
other person by hand delivery or by first class mail The address of the Clerk of Court and plaintiff (or
plaintiffs attorney) are at the top of the first page of this writ The address of the defendant is Utah
Envelope Packaging of Utah, Inc c/o Utah Division of Commerce, 160 E 300 S, PO Box
146705, Salt Lake City, UT 84114-6705, Fernando Delgado, 9024 South 3605 East, Sandy, Utah
84093

2

5.

What to do with the property.
(a)
You are to withhold from the defendant the amount shown in your Answers to
the Interrogatories. You are to hold the property for 20 calendar days after you serve the
defendant.
(b)
If you do not receive from the defendant a Reply and Request for Hearing within
20 days after serving the defendant, you are to deliver the property to the plaintiff (or
plaintiffs attorney). You are then relieved from any liability unless it is shov/n that your
Answers to the Interrogatories are incorrect.

DO NOT SEND THE PROPERTY TO THE COURT.
(c)
If you do receive a Reply and Request for Hearing, you must hold the property
until you receive further orders from the Court directing you how to proceed.
6.
If you fail to take these steps, the Court may hold you liable for the value of the property
you should have withheld.
7.
You may deliver to the defendant in the normal course any property greater than you are
required to withhold.
Clerk of the Court

3

<et #837213

RETURN OF SERVICE

Case/Judge 030921757
ENVELOPE PACKAGING OF UTAH

, RICHARD W. GARNER
g a resident of the State of UT, and a citizen of the United States over the age of 18 years at the time of service herein, and
i part of or interested in the withm action
received the within and hereto annexed,
WRIT OF GARNISHMENT

luly 28,2008

, and served the same upon

MICHELEX CORPORATION
hin named Garnishee by personally delivering said article(s) and leaving with
CORPORATION SERVICE COMPANY (REGISTERED AGENT)
y authorized employee of said Garnishee at
2180 S 1300 E #650, SALT LAKE CITY
ler certify that at the time of service of the said article(s), I endorsed the date and place of service and added my name and
il title thereto I also left the $10 00 Garnishee Fee with the person served
on July 29, 2008

Process S^/er WHVATE INVESTIGATOR
ROBERT J REITZ, CONSTABLE, SALT LAKE County
7026 SOUTH COMMERCE PARK DR. SUITE 1-B, MIDVALE, UT 84047, 801-255-5468
:nbed and sworn to before me this July 29,

MILEAGE CHARGE
SERVICE CHARGES

9 00
15 00

TOTAL CHARGES

$24 00

NOTES
ED ANNE JANSSEN, AGENT FOR CORPORATION SERVICE COMPANY, REGISTERED AGENT FOR MICHELEX
'ORATION
Notary Public

T

ROBERT J REITZ

5

7 J57 Cypresi St
Mtfvaie Utah 84047
My Comm ssfon Expires
January 12 2011

,
}
.
|

State of Utah

r:;^cr
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33S52

Daniel J. Torkelson (Bar No. 4426)
Edward T. Vasquez (Bar No. 8640)
COHNE, RAPPAPORT & SEGAL, P.C
257 East 200 South, Suite 700
Salt Lake City, UT 84111
Telephone: (801) 532-2666
Facsimile: (801) 355-1813
dan(o),crslaw.coin
eddie(@,crslaw.com
Attorneys for Cadleway Properties, Inc.

^H_J4-.
Proce:

i me
„ll^j£!..... T i m e .-.-L^---. : .,f£i^..
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IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR SALT LAKE COUNTY
STATE OF UTAH
CADLEWAY PROPERTIES, INC., assignee
of MERRILL LYNCH BUSINESS
FINANCIAL SERVICES INC., a Delaware
corporation,

ORDER TO SHOW CAUSE RE:
GARNISHEE MICHELEX
CORPORATION'S FAILURE TO
RESPOND TO WRIT OF
GARNISHMENT INTERROGATORIES

Plaintiff,
vs.
ENVELOPE PACKAGING OF UTAH, INC.,
a Utah corporation; and FERNANDO
,
DELGADO, an individual,

Civil No. 030921757

Judge ] > £ \ j e £ Defendants.

TO(^ICmLE2C£0]RPORATIOND/^

Cc

^f-

Sos. Co. -2.)8c 5* )Zod'E.-&Gb-o

YOU ARE HEREBY ORDERED to appear personally or through legal counsel before the
Honorable

, Third Judicial District Court in and for Salt Lake

County, located at 450 South State Street, Salt lake City, Utah 84114, on the

day of

Ml

., 2008 at vl >UU /tfsp/p.m. to then and there show cause why the
following should not be granted:
1.

Michelex Corporation ("Michelex") should not be held in contempt for its failure to

respond to the Writ of Garnishment issued by this Court and served upon it.
2.

Michelex should not be ordered to pay to Plaintiff the Judgment entered against

Defendant/Judgment Debtor Envelope Packaging of Utah, Inc., in favor of Plaintiff, or an amount
that this Court deems just, including, but not limited to, all amounts Michelex owes to
Defendant/Judgment Debtor Envelope Packaging of Utah, Inc., up to the amount of the Judgment,
and attorney fees and costs.
3.

Such other relief as this Court deems fair and equitable.

DATED this

VJ

day of September, 2008.
BY THE COURT

**>

2

CERTIFICATE OF SERVICE
The undersigned hereby certifies that a true and correct copy of the foregoing was mailed,
postage fully prepaid, on the2? ' i d a y of September, 2008, to the following:

Envelope Packaging of Utah, Inc.
c/o Division of Corporations Director
160 East 300 South, 2nd Floor
Salt Lake City, UT 84111
Fernando Delgado
9024 South 3605 East
Sandy, UT 84093
Michelex Corporation, Inc.
Corporate Service Company, Registered Agent
2180 South 1300 East, Suite 650
Salt Lake City, UT 84106

. (2^C/w-^<

F \EDDIE\Cadle Envelope\Order OSC Michelex wpd
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AFFIDAVIT OF SERVICE
State of UTAH

County of SALT LAKE

Third District Court

Case Number: 030921757 Court Date: 9/23/2008 9:00 am

Plaintiff:
CADLEWAY PROPERTIES, INC.
•s.
Defendant:
ENVELOPE PACKAGING OF UTAH, INC., FERNANDO DELGADO
z

or:
Edward T. Vasquez

DOHNE, RAPPAPORT & SEGAL, P.C.
157 East 200 South
Suite 700
Salt Lake City, UT 84111
deceived by ANDERSON INVESTIGATIONS, INC. on the 8th day of September, 2008 at 3:09 pm to be served
in MICHELEX CORPORATION R/A, CSC, 2180 SOUTH 1300 EAST, #650, SALT LAKE CITY, UT 84106.
, Heidi A. Anderson, being duly sworn, depose and say that on the 10th day of September, 2008 at 10:45 am, I:
Jerved the within named CORPORATION by delivering a true copy of the MOTION FOR ORDER IN
IUPPLEMENTAL PROCEEDINGS with the date and hour of service endorsed thereon by me to CSC/LIZ
flCPHEE as Registered Agent of the within named corporation, in compliance with state statutes.
additional Information pertaining to this Service:
lervice Made: 9-10, 10:45 A SERVED CSC/LIZ MCPHEE
am over the age of 21 and have no interest in the above action.

j ^ g ^ ^ S H L E l L A H. ANDERSON
r
vJ A,iY rUBUC STAT£ CF UTAH

I "f^^1i '

'

*

! &\Jl8^£/ Commission No. 499057
[ ^^S&^MvComm. Exp. 01/01/2009
**.*** iWW*-*U*«?

ubscribed and Sworn to before me on the 12th day
September, 2008 by the affiant who is personally
lown to me.

3TARY PUBLIC

Heidi A. Anderson
Private Investigator A101980
ANDERSON INVESTIGATIONS, INC.
230 West 200 South
Suite 2302
Salt Lake City, UT 84101
(801)619-1110
Our Job Serial Number: 2008004392
Service Fee: $21.00

Copyright© 1992-2006 Database Services Inc - Process Server's Toolbox V6 2f
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Daniel J. Torkelson (Bar No. 4426)
Edward T. Vasquez (Bar No. 8640)
COHNE, RAPPAPORT & SEGAL, P.C.
257 East 200 South, Suite 700
Salt Lake City, UT 84111
Telephone: (801) 532-2666
Facsimile: (801)355-1813
dan@crslaw.com
eddie@crslaw.com
Attorneys for Cadleway Properties, Inc.

S2rvcr

. 1 1 ^
F-ecass Se-.'er

c:

' ^J±j£^^Jma__icL:_cLs^

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR SALT LAKE COUNTY
STATE OF UTAH
CADLEWAY PROPERTIES, INC., assignee
of MERRILL LYNCH BUSINESS
FINANCIAL SERVICES INC., a Delaware
corporation,
Plaintiff,

ORDER TO SHOW CAUSE RE:
GARNISHEE MICHELEX AUDIO
CORPORATION OF AMERICA'S
FAILURE TO RESPOND TO WRIT OF
GARNISHMENT INTERROGATORIES

vs.
ENVELOPE PACKAGING OF UTAH, INC.,
a Utah corporation; and FERNANDO
DELGADO, an individual,

Civil No. 030921757
Judge

Defendants.

TO MICHELEX AUDIO CORPORATION OF AMERICA.

<y< <r ,

YOU ARE HEREBY ORDERED to appear personally or through legal counsel before the
Honorable

, Third Judicial District Court in and for Salt Lake

County, located at 450 South State Street, Salt lake City, Utah 84114, on the //?

day of

^j^^fY)iyyY

, 2008 at / ' 0 0 ya^Jp.m.

to then and there show cause why the

following should not be granted:
1.

Michelex Audio Corporation of America ("Michelex Audio") should not be held in

contempt for its failure to respond to the Writ of Garnishment issued by this Court and served upon
it.
2.

Michelex Audio should not be ordered to pay to Plaintiff the Judgment entered

against Defendant/Judgment Debtor Envelope Packaging of Utah, Inc., in favor of Plaintiff, or an
amount that this Court deems just, including, but not limited to, all amounts Michelex Audio owes
to Defendant/Judgment Debtor Envelope Packaging of Utah, Inc., up to the amount of the Judgment,
and attorney fees and costs.
3.

Such other relief as this Court deems fair and equitable.

DATED this U

day of September, 2008.
BY THE COURT

2

CERTIFICATE OF SERVICE
The undersigned hereby certifies that a true and correct copy of the foregoing was mailed,

J

postage fully prepaid, on the Q_ day of September, 2008, to the following:

Envelope Packaging of Utah, Inc.
c/o Division of Corporations Director
160 East 300 South, 2nd Floor
Salt Lake City, UT 84111
Fernando Delgado
9024 South 3605 East
Sandy, UT 84093
Michelex Audio Corporation of America, Inc.
Corporate Service Company, Registered Agent
2180 South 1300 East, Suite 650
Salt Lake City, UT 84106
4910 W. Amelia Earhart Dr.
Salt Lake City, UT 84116

I^IM^TU?
Kl„^dL "~d.

WJSJKJUJU

F \EDDIE\Cadle-Envelope\Order for OSC Michelex Audio wpd
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AFFIDAVIT OF SERVICE
State of UTAH

County of SALT LAKE

Third District Court

3ase Number: 030921757 Court Date: 9/23/2008 9:00 am

Plaintiff:
SADLEWAY PROPERTIES, INC.

/s.
Defendant:
ENVELOPE PACKAGING OF UTAH, INC., FERNANDO DELGADO
r

or:
Edward T. Vasquez
X)HNE, RAPPAPORT & SEGAL, P.C.
>57 East 200 South
Suite 700
Salt Lake City, UT 84111
deceived by ANDERSON INVESTIGATIONS, INC. on the 8th day of September, 2008 at 3:09 pm to be served
>n MICHELEX AUDIO CORPORATION OF AMERICA R/A, JOYCE BILLINGS, 2180 SOUTH 1300 EAST,
£650, SALT LAKE CITY, UT 84106.
, Heidi A. Anderson, being duly sworn, depose and say that on the 10th day of September, 2008 at 10:45 am, I:
>erved the within named CORPORATION by delivering a true copy of the MOTION FOR ORDER IN
SUPPLEMENTAL PROCEEDINGS with the date and hour of service endorsed thereon by me to CSC/LIZ
/ICPHEE as Registered Agent of the within named corporation, in compliance with state statutes.
Vdditional Information pertaining to this Service:
Service Made: 9-10, 10:45 A SERVED CSC/LIZ MCPHEE
am over the age of 21 and have no interest in the above action.

! / ^ ^ S H E I L A H< ANDERSON]

I i ™ V i N0T " RY PUBUC STATE OF UTAH f
\ & ^ # Co-mmission No 499Q57
rviyComrn Exo 01/01/2009

•ubscribed and Sworn to before me on the 12th day
f September, 2008 by the affiant who is personally
nown to me.
-I
Itf TARY PUBLIC

Heidi A. Anderson
Private Investigator A101980
ANDERSON INVESTIGATIONS, INC.
230 West 200 South
Suite 2302
Salt Lake City, UT 84101
(801)619-1110
Our Job Serial Number: 2008004393
Service Fee: $6.00

Copyright © 1992 2006 Database Services Inc

Process Server's Toolbox V6 2f

3RD DISTRICT COURT - SALT LAKE
SALT LAKE COUNTY, STATE OF UTAH
MERRILL LYNCH BUSINESS FINANCI
Plaintiff,

MINUTES
GARNISHEE OSC

vs .

Case No: 030921757 CN

ENVELOPE PACKAGING OF UTAH INC
Et al,
Defendant.

Judge:
Date:

Clerk-

L A DEVER
September 23, 2008

rhondam

PRESENT
Plaintiffs Attorney (s) : EDWARD T VASQUEZ
Video
Tape Number:
CD 196
Tape Count: 9:18-9:22

HEARING
This case is before the Court for a Garnishee Order to Show Cause.
Garnishee has failed to appear. Counsel proffers status and
testimony regarding this case. Court Orders a $2,500.00 Bench
Warrant issued against Michelex Audio Corp.
for failure to appear or respond to the Order to Show Cause.
Counsel for the Plaintiff to prepare the order.

ncfr ,;l ^ ec

•^

OA t O

: hS

i:3 NOV 2 5 I
«:, J A.«

Daniel J. Torkelson (Bar No. 4426)
Edward T. Vasquez (Bar No. 8640)
COHNE, RAPPAPORT & SEGAL, P.C.
257 East 200 South, Suite 700
Salt Lake City, UT 84111
Telephone: (801) 532-2666
Facsimile: (801) 355-1813
dan@crslaw.com
eddie(o),crslaw.com
Attorneys for Cadleway Properties, Inc.

..'.'-fiC
i&//dn/.*%

DATE:

TIMC

fV^sA-

451882
UPON

U&.

tff^M-ll-*,

CONSTABLE REITZ, SAtT LAKE COUNTY. !<PfAH
OEPUTY.

255-5468

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR SALT LAKE COUNTY
STATE OF UTAH

WV ? 0 2008

CADLEWAY PROPERTIES, INC., assignee
of MERRILL LYNCH BUSINESS
FINANCIAL SERVICES INC., a Delaware
corporation,
Plaintiff,

BENCH WARRANT MICHELEX
AUDIO CORPORATION OF AMERICA

vs.
Civil No. 030921757

ENVELOPE PACKAGING OF UTAH, INC.,
a Utah corporation; and FERNANDO
DELGADO, an individual,

Judge DEVER

Defendants.
Cf€? C$C

2-\%Q S.

lBd>£> F

&&$<£>

THE STATE OF UTAH TO ANY PEACE OFFICER IN THE STATE OF UTAH:
A representative of Michelex Audio Corporation of America failed to appear on September
23, 2008, in violation of the obligation to appear on a Court Order requiring him/her to appear on
behalf of the Garnishee for a supplemental hearing.

YOU

ARE

HEREBY

M j C n i ? ] ^ J\ n\n 1 A r p .

COMMANDED

to

arrest

the

above-named

Garnishee forthwith and bring him before this Court; or if the

Court has adjourned, to deliver him/her to the custody of the Sheriff of the above-named County
until the Court is next in session.
Bail is set in the amount of $2,500.00 (CASH BAIL ONLY). The warrant is returnable on
l^^COgmnpf I £.,200*5

D*^' 1-5" t 3 3 5

of the Garnishee is ordered to appear on said date

at the Third District Court, 450 South State Street, Salt Lake City, UT 84111.
Issued under the seal of this Court on the \ \ day of

\ >\ ( J N /

Serve Upon:
Michelex Audio Corporation of America, c/o Coip. Svs. Co., 2ffi$§£$$^0
84106

2

> 2008

East #650, SLC, UT

CERTIFICATE OF SERVICE
The undersigned hereby certifies that a true and correct copy of the foregoing was mailed,
postage fully prepaid, on the 'S> day of November, 2008, to the following:

Envelope Packaging of Utah, Inc.
c/o Division of Corporations Director
160 East 300 South, 2nd Floor
Salt Lake City, UT 84111
Fernando Delgado
11458 Willow View Way
Sandy, UT 84094
Michelex Audio Corporation of America, Inc.
Corporate Service Company, Registered Agent
2180 South 1300 East, Suite 650
Salt Lake City, UT 84106

F \EDDIE\Cadle-Envelope\Bench Wan ant Michelex Audio wpd
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CONSTABLE'S RETURN

.,UWVCI«-KJ!OOZ

Case/Judge: 030921757 D
iNVELOPE PACKAGING OF UTAH,

I, ORSON MADSEN
)eing first duly sworn on oath and say: I am a duly appointed Deputy Constable, SALT LAKE County, State of UT, a citizen of the
Jnited States over the age of 21 years at the time of service herein, and not a part of or interested in the within action.
I received the within and hereto annexed,
BENCH WARRANT

n November 20, 2008
, and served the same upon
MICHELEX AUDIO CORPORATION
within named Witness in said article(s) by serving a true copy of said article(s) for the witness with
CORPORATION SERVICE COMPANY (REGISTERED AGENT)
person of suitable age and discretion there residing at
2180 S 1300 E #650, SALT LAKE CITY
s/her usual place of BUSINESS,

on November 21, 2008

:

urther certify that at the time of service of the said article(s), I endorsed the date and place of service and added my name and
Ticial title thereto.
on November 21, 2008

Deputy

SL 802

ROBERT J. REITZ, CONSTABLE, SALT LAKE County
7026 SOUTH COMMERCE PARK DR. SUITE 1-B, MIDVALE, UT 84047, 801-255-5468

SERVICE CHARGES:

50.00

TOTAL CHARGES:

$50.00

NOTES
WED LIZ MCPHEE, AGENT FOR CORPORATION SERVICE COMPANY, REGISTERED AGENT FOR MICHELEX AUDIO
RPORATION.
BAIL RECEIVED.

<L
'\i*
/lb (?*»

^imn i)
Daniel J. Torkelson (Bar No. 4426)
Edward T. Vasquez (Bar No. 8640)
COHNE, RAPPAPORT & SEGAL, P.C.
257 East 200 South, Suite 700
Salt Lake City, UT 84111
Telephone: (801) 532-2666
Facsimile: (801) 355-1813
dan@crslaw. com
eddie(£)crslaw.com
Attorneys for Cadleway Properties, Inc.

fj g% f t f? J ?s«a jys^

PIHW'

"sz**

*A3T5Z>

i£Z1?,&'

45188.1
UPON Z

Zh

/ a i/l/(<-Ph^z. -

aiA^j

CONSTABLE REITZ, SMJ LAKE COUNTV^JTAH
DEPUTY.

255-5468

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR SALT LAKE COUNTY
STATE OF UTAH

NOV ? 02008

CADLEWAY PROPERTIES, INC., assignee
of MERRILL LYNCH BUSINESS
FINANCIAL SERVICES INC., a Delaware
corporation,
Plaintiff,

BENCH WARRANT
MICHELEX CORPORATION

vs.

Civil No. 030921757

ENVELOPE PACKAGING OF UTAH, INC.
a Utah corporation; and FERNANDO
DELGADO, an individual,

Judge DEVER

Defendants.

tfr CSC

2A%Q S.

\?>aO £ &£>$£>

THE STATE OF UTAH TO ANY PEACE OFFICER IN THE STATE OF UTAH:
A representative of Michelex Corporation failed to appear on September 23, 2008, in
violation of the obligation to appear on a Court Order requiring him/her to appear on behalf of the
Garnishee for a supplemental hearing.

YOU ARE HEREBY COMMANDED to arrest an officer or a representative of Michelex
Corporation forthwith and bring him/her before this Court; or if the Court has adjourned, to deliver
him to the custody of the Sheriff of the above-named County until the Court is next in session.
Bail is set in the amount of $2,500.00 (CASH BAIL ONLY). The wan-ant is returnable on
\Akr_g.m k r

12 2.00'6<y ^ . ' 1 5

O O - ^ of the Garnishee is ordered to appear on said date

at the Third District Court, 450 South State Street, Salt Lake City, TJT 84111.
Issued under the seal of this Court on the \ \ day of

\AfrV , 2008.

Serve Upon:
Michelex Corporation, c/o Corp. Svs. Co., 2180 South 1300 Eas

2

, UT 84106

CERTIFICATE OF SERVICE
The undersigned hereby certifies that a true and correct copy of the foregoing was mailed,
postage fully prepaid, on the j _ day of November, 2008, to the following:

Envelope Packaging of Utah, Inc.
c/o Division of Corporations Director
160 East 300 South, 2nd Floor
Salt Lake City, UT 84111
Fernando Delgado
11458 Willow View Way
Sandy, UT 84094
Sandy, UT 84093
Michelex Corporation
Coiporate Service Company, Registered Agent
2180 South 1300 East, Suite 650
Salt Lake City, UT 84106

^A

IjyiPar^-

F \EDDIE\Cadle-Envelope\Bench Wan ant Michelex Corp wpd
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UUNJDIAdLt'S RETURN

Case/Judge: 030921757 D
ENVELOPE PACKAGING OF UTAH,

I, ORSON MADSEN
eing first duly sworn on oath and say: I am a duly appointed Deputy Constable, SALT LAKE County, State of UT, a citizen of the
Inited States over the age of 21 years at the time of service herein, and not a part of or interested in the within action.
I received the within and hereto annexed,
BENCH WARRANT

i November 20, 2008
, and served the same upon
MICHELEX CORPORATION
within named Witness in said article(s) by serving a true copy of said article(s) fbr the witness with
CORPORATION SERVICE COMPANY (REGISTERED AGENT)
person of suitable age and discretion there residing at
2180 S 1300 E #650, SALT LAKE CITY
s/her usual place of BUSINESS,

on November 21, 2008

jrther certify that at the time of service of the said article(s), I endorsed the date and place of service and added my name and
icial title thereto.
on November 21, 2008

Deputy

SL 802

ROBERT J. REITZ, CONSTABLE, SALT LAKE County
7026 SOUTH COMMERCE PARK DR. SUITE 1-B, MIDVALE, UT 84047, 801-255-5468

MILEAGE CHARGE:
SERVICE CHARGES.

9 00
50.00

TOTAL CHARGES:

$59.00

NOTES
VED LIZ MCPHEE, AGENT FOR CORPORATION SERVICE COMPANY, REGISTERED AGENT FOR MICHELEX
5PORATION.
3AIL RECEIVED.

3RD DISTRICT COURT - SALT LAKE
SALT LAKE COUNTY, STATE OF UTAH
MERRILL LYNCH BUSINESS FINANCI,
Plaintiff,

MINUTES
CIVIL BENCH WARRANT HEARING

vs

Case No: 030921757 CN

ENVELOPE PACKAGING OF UTAH INC
Et al,
Defendant.

Judge:
Date:

Clerk:

L A DEVER
December 12, 200?

rhondam

PRESENT
Plaintiff's Attorney(s): EDWARD T VASQUEZ
Audio
Tape Number:
Cd 207
Tape Count: 9:24-9:33

HEARING
This case is before the Court for a Civil Bench Warrant Hearing.
Based upon Garnishee's failure to appear after being served and
based upon evidence presented Court Orders Judgment against
Michelex for the amount of money owed to Envelope Packaging.

O t o Oo-Cy^N^O
IN THE THIRD JUDICIAL DISTRICT COURT
OF SALT LAKE COUNTY, STATE OF UTAH

MERRILL LYNCH BUSINESS
FINANCIAL, et al,
Plaintiff,
vs.

Case No. 030921757

ENVELOPE PACKAGING OF UTAH, INC.,)
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P R O C E E D I N G S

2 I

(Electronically recorded on December 12, 2008)

3

COURT BAILIFF:

Please be seated.

4

Court is now in session.

5

presiding.

6
7

THE COURT:

This is the matter of Merrill Lynch Business

MR. VASQUEZ:

THE COURT:

Okay.

Why don't you enter your appearance

for the record.

12

MR. VASQUEZ:

13

THE COURT:

14

Your Honor, it's actually Cadlerock

Properties, the assignee of Merrill Lynch.

10
11

The Honorable Judge Lee Dever

Financial vs. Envelope Packaging; is that correct9

8
9

The Third District

Edward Vasquez for Cadlerock Properties.

Okay.

Have we heard from anybody from the

other side yet?

15

MR. VASQUEZ:

16

THE COURT:

I have not, your Honor.
It seems to me that we have a return of

17

service in this matter.

18

involved in this?

19

Who is Michelex Audio?

How are they

Are they a --

MR. VASQUEZ:

Your Honor, my client, Cadlerock

20

Properties, is the assignee of Merrill Lynch Business Financial

21

Services.

22

Envelope Packaging of Utah.

Merrill Lynch obtained a judgment from -- or against

23

THE COURT:

24

MS. VASQUEZ:

25

THE COURT:

There is a UCC-1 that

—

Runs to Michelex?
No, Michelex is actually the garnishee.
Right.
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3
4
5

MR. VASQUEZ:

They are a debtor of Envelope Packaging.

So we were -- so I filed -THE COURT:

Did they not answer any of their

interrogatories?
MR. VASQUEZ:

They didn't answer the interrogatories.

6

We did an order to show cause on their failure to answer.

7

did not appear for that.

8

warrants, one against Michelex Corporation and one against

9

Michelex Audio.

10

THE COURT:

11

MR. VASQUEZ:

They

The Court issued two $2500 bench

Did they post any of that?
They did not.

They're basically --

12

they're out of New Jersey, but they're licensed and registered

13

to do business in Utah.

14

CSC, which is a -- I guess in the business of being registered

15

agents for corporations.

16

registered agent, didn't collect any bail, and obviously I guess

17

wasn't going to arrest the registered agent.

18

THE COURT:

19

MR. VASQUEZ:

They have a registered agent.

It's

The constable went down and served the

Yeah.
We also filed these with the Division of

20

Corporations, and they have sent a return of service indicating

21

that they also sent these bench warrants out to Michelex.

22

THE COURT:

23

MR. VASQUEZ:

So would what you like to do here?
Well, your Honor, I have -- I've got

24

evidence that they owe -- that there's an amount owed to Envelope

25

Packaging in the amount of $775,000.

The judgments were
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$659,000.

2

So if -- they're licensed to do business here.

They

3

have a registered agent here. They're basically trying to avoid

4

the Court's jurisdiction for whatever purposes by hiding behind

5

this registered agent.

6

an answer.

7 I

You know, they've had notice.

They have

I would like the Court to enter judgment for the amount

8

of the judgment, $659,000 against Michelex and make it a final

9

order, and then I'll just go ahead and talk to my client and have

10

my client make plans.

11

and go after Michelex there.

12

THE COURT:

13

money 9

We'll get it domesticated in New Jersey

What evidence of you have that they owe the

That's the critical issue here.

14

MR. VASQUEZ:

15

THE COURT:

16

MR. VASQUEZ:

May I approach, your Honor?

Yes.
This is —

we deposed Christopher Delgado,

17

who is one of the -- he was one of the principals of Envelope

18

Packaging of Utah.

19

90.

20

a principal -- I believe the president of Michelex Audio and

21

Michelex, and Mr. Delgado testified that there was $775,000

22

owing.

23

The relevant page to this is basically page

There's reference at line 21.

Thomas Gramuglia, who is

Also an exhibit which is on the back page of the

24

deposition transcript also is a breakdown of the revenue that

25

Michelex and En-Pack brought together, and this is the amount

-51

owed based upon the transactions and the dates that are listed on

2

this basic spreadsheet that Mr. Delgado prepared.

3

believe went to Merrill Lynch at the time before the assignment.

4

THE COURT:

This was —

I

I certainly think what we could probably do

5

is issue an order granting judgment for the amount of money owed

6

to be applied against whatever they owe Envelope Packaging.

7

MR. VASQUEZ:

Okay.

8

$775,000 owed.

9

other thing out to you.

Well, it does appear that there's

I would also, your Honor, just like to point one

10

THE COURT:

11

MR. VASQUEZ:

May I approach?

Uh-huh.
This is a -- this is an 8-K.

I thought I

12

had made two -- I did.

Basically if you'll look at the 8-K, it

13

was pulled off the Securityinfo.com, there is an entry in here

14

where if you go to page 5 of 10 it says, "Overview," and they

15

talk about Michelex/En-Pack.

16

Mr. Gramuglia and Michelex have represented that there was a

17

merger between En-Pack and Michelex.

18

is En-Pack.

There's evidence that at least

Envelope Packaging of Utah

The -- and I also have one other -- may I approach?

19

THE COURT:

20

MR. VASQUEZ:

Uh-huh.
This is a pro forma statement that I

21

obtained from a man named Pete Hogelin, who was at one time

22

doing the books for the Michelex/En-Pack -- the Michelex/En-Pack

23

partnership, or whatever deal that they had together.

24
25

You can see that up in the first paragraph they're
talking about Michelex/En-Pack.

There are also some invoices

-61

that I have that I've received from Mr. Delgado showing that the

2

two were transacting business together.

3

relationship there, your Honor.

4
5

THE COURT:

Okay.

MR. VASQUEZ :

7

THE COURT:

9
10
11

So what you are asking me to do is

issue a judgment for the $600,000 against Micheiex.

6

8

So there's definitely a

Yes.

For the amount of money owed by En-Pack to

your client9
MR. VASQUEZ :

Yes, and make that a final judgment so I

can get that domesticated in New Jersey and have -THE COURT:

Based upon the evidence you've supplied to

12

me, I believe that it's proper for me to enter that against them,

13

once the evidence establishes that they owe this party sufficient

14

sums to satisfy your claim.

15

judgment aga.m s t them for failure to appear today, and based

16

upon the evidence they owe that money.

17

MR. VASQUEZ :

18

THE COURT:

19

MR. VASQUEZ

20

THE COURT:

I think it proper to issue a

I'll prepare the order, your Honor.

Okay.
Thank you.
I'd like that order to outline the fact

21

that we have the evidence presented here today that shows that

22

Micheiex is a debtor, and that there's evidence to ishow that they

23

owe sufficient sums to satisfy this.

24

want to put in there that there's evidence also that they're a --

25

they' ve become a partnership, it's proper to (maud lble).

In fact, I guess if you

-7MR. VASQUEZ:
THE COURT:

I will do that, your Honor.

Okay.

MR. VASQUEZ:

Thank you.

Thank you.

(Hearing concluded)
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Attorneys for Cadlerock Joint Venture II, L.P., Plaintiff
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR SALT LAKE COUNTY
STATE OF UTAH
CADLEROCK JOINT VENTURE II, L.P.,
assignee of CADLEWAY PROPERTIES,
INC., assignee of MERRILL LYNCH
BUSINESS FINANCIAL SERVICES INC., a
Delaware corporation,
Plaintiff,

ORDER AND JUDGMENT AGAINST
GARNISHEE MICHELEX
CORPORATION AND MICHELEX
AUDIO CORPORATION OF AMERICA,
AKA MICHELEX CORPORATION

vs.
ENVELOPE PACKAGING OF UTAH, INC.
a Utah corporation; and FERNANDO
DELGADO, an individual,

Civil No. 030921757
Judge DEVER

Defendants.

On December 12, 2008, this Court held a hearing on Bench Warrants issued and served
upon Michelex Corporation ("Michelex") and Michelex Audio Corporation of America, aka
Michelex Corporation ("Michelex Audio"). The Bench Warrants were issued for Michelex
Corporation's and Michelex Audio's failure to respond to Writs of Garnishment served upon
:Corf

them and their failure to appear at an Order to Show Cause Hearing regarding the same. Plaintiff
was represented by counsel, Michelex and Michelex Audio failed to appear.
Plaintiff Cadlerock Joint Venture II, L.P. is the Judgment Creditor of
Defendant/Judgment Debtor Envelope Packaging of Utah, Inc ("Enpack"). The judgment
amount is $659,678.72, together with interest accruing at the one-month LIBOR rate as of
October 1, 2003, specifically, 1.12% plus 3.15%, totaling 4.27% annually. The total judgment
amount as of January 12, 2009 is $808,623.33, plus interest which continues to accrue.
On July 28, 2008, Plaintiff caused to be served upon Michelex a Writ of Garnishment
seeking to garnish money or property owed to Enpack. On July 31, 2008, Plaintiff caused to be
served upon Michelex Audio a Writ of Garnishment seeking to garnish money or property owed
to Enpack. Neither Michelex nor Michelex Audio, aka Michlex Corporation, responded to the
Writs, specifically, the interrogatories were not answered nor were there any requests for a
hearing.
Plaintiff requested an Order to Show Cause regarding Michelex's and Michelex Audio's
failures to respond to the Writs of Garnishment. Michelex and Michelex Audio were served with
the Orders to Show Cause on September 10, 2008, directing their appearance before this Court.
On September 23, 2008, this Court conducted the hearing on the Orders to Show Cause. Neither
Michelex nor Michelex Audio appeared for the hearing. Plaintiff was represented by counsel.
Based upon their failure to appear, this Court caused to be issued Bench Warrants for Michelex

2

and Michelex Audio, with bail set at $2,500.00 for each warrant. The Bench Warrants were
served upon Michelex and Michelex Audio on November 21, 2008.
On December 12, 2008, this Court conducted a hearing on the Bench Warrants. Counsel
appeared on behalf of Plaintiff. Michelex and Michelex Audio failed to appear. Evidence was
presented to the Court showing that Michelex is a debtor of Defendant Enpack, specifically,
Exhibit 5 to the Deposition of Christopher Delgado. Evidence was presented to this Court
showing that a partnership and/or merger occurred between Defendant Enpack and Michelex
Corporation, and that Defendant Enpack has provided goods anjd services to Michelex
Corporation for which it was not compensated, specifically, Exhibit 5 to the Deposition of
Christopher Delgado and Michelex Corporation's 8-K for July j>3, 2003. Evidence was
presented to this Court showing that Michelex Corporation is indebted to Defendant Enpack in
the amount of $803,031.31. Plaintiffs Judgment against Enpacfc is $808,623.33, with accrued
interest.
Based upon the foregoing and good cause therefor, this C^ourt
HEREBY ORDERS that Judgment be entered against Michelex Corporation and Michelex
Audio Corporation of America, aka, Michelex Corporation, debtor of Defendant Enpack, in favor
of Plaintiff Cadlerock Joint Venture II, L.P., in the amount of $803,031.31, which sum represents
the amount Michelex Corporation and Michelex Audio Corporation of America, aka, Michelex
Corporation owe Defendant Enpack, Cadlerock Joint Venture II, {L.P.'s Judgment Debtor.

3

O>0^>\7^7
DATED this _Y^_ day of

Third District Court Judge

4

CERTIFICATE OF SERVICE
The undersigned hereby certifies that a true and correct copy of the foregoing was mailed,

-ft
postage fully prepaid, on the | 2 - day of January, 2009, to the following:

Envelope Packaging of Utah, Inc.
c/o Division of Corporations Director
160 East 300 South, 2nd Floor
Salt Lake City, UT 84111
Fernando Delgado
11458 Willow View Way
Sandy, UT 84094
Sandy, UT 84093
Michelex Corporation
Corporate Service Company, Registered Agent
2180 South 1300 East, Suite 650
Salt Lake City, UT 84106

F:\EDDIE\Cadle-Envelope\OrderMichelex.wpd
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IN THE THIRD JUDICIAL DISTRICT, SALT LAKE COUNTY
STATE OF UTAH
CADLEWAY PROPERTIES, INC ,
assignee of MERRILL LYNCH
BUSINESS FINANCIAL SERVINCES,
INC , a Delaware corporation,
Plaintiff,

MINUTE ENTRY

vs
Case No 030921757
ENVELOPE PACKAGING OF UTAH,
INC , a Utah corporation, and
FERNANDO DELGADO, an individual,

Judge L A DEVER

Defendants,
MICHELEX CORPORATION,
Garnishee
The above entitled matter is before the Court on Michelex's Corporation Notice to
Submit for Decision its Motion to Set Aside Order and Judgment against Garnishee
Michelex Corporation and Michelex Audio Corporation of America, aka Michelex
Corporation, filed June 23, 2009
Garnishee Michelex Corporation and Michelex Audio Corporation of America,
aka Michelex Corporation (collectively "Michelex") seek to set aside an Order and
Judgment entered by this Court on January 16, 2009

Background
By way of relevant procedural background
1.

On February 5, 2007, the registered agent of Michelex, at 2180 South
1300 East, Suite, was served with a document subpoena

2

An Application for Writ of Garnishment Michelex was filed on July 25,
2008

3

On September 3, 2008, Plaintiff filed a Request for an Order to Show
Cause Regarding Michelex's Failure to Respond to Writ of Garnishment
Interrogatories
A

The certificate of service provides that Michelex's registered agent
was mailed a copy of the OSC on September 3, 2008

B

Exhibit A of Plaintiff's OSC reflects that Michelex's registered agent
was personally served with the Writ of Garnishment on July 28,
2008

4

On September 6, 2008, this Court issued an OSC, which ordered
Michelex to appear on September 23, 2008
A

The OSC was personally served to Michelex's registered agent on
September 10, 2008

5

At the scheduled hearing on September 23, 2008, Michelex failed to
appear and the Court ordered a bench warrant to be issued
2

A.

On November 21, 2008, a bench warrant was personally served
upon Michelex's registered agent. The warrant ordered Micheiex to
appear before the Court on December 12, 2008.

6

At the scheduled hearing on December 12, 2008, Micheiex failed to
appear and the Court ordered judgment against Micheiex.
A.

The Court entered said Order and Judgment on January 16, 2009,
which was entered in the Registry of Judgments on January 1,
2009.
Discussion of Objection and Motion

On January 20, 2009, Micheiex filed its Objection to Proposed Order and
Judgment. Micheiex maintains that on or about July 28, 2008, it received two separate
Writs of Garnishment ("Writs") upon its registered agent in Utah. It also maintains that
its office is located in New York and that it does not have a current "physical presence"
in Utah1. (Michelex's Obj. 2).
Micheiex further claims that upon receipt of the Writs, the president, Tom
Gramugha ("Gramuglia"), answered the interrogatories and mailed them to Plaintiff's

1

This statement is counter to the record of the Utah Department of Commeice, which provides that
as of August 12, 2009, Michelex's registered agent is located at 2180 South 1300 East, Suite 650 in Salt
Lake City, Utah See Utah Dep't of Commerce Bus Entity Search,
https //secure utah gov/bes/action/searchresults; see also Micheiex Distribution Centers,
http //www micheiex com/distnbution htm (listing its manufacturing and warehouse location in Salt Lake
City at 4910 West Amelia Earhart Drive)
3

counsel on or about August 1, 20082. See (Michelex's Obj. 2-3), (Michelex's Mot. to Set
Aside 2). Michelex asserts that in its response to the Writs it declared that it was not
indebted to Plaintiff. (Michelex's Obj. 2); compare (PL's Opp. Mot. To Set Aside, Ex. F,
Delgado Dep. 89:3-90:25).
Michelex claims because it was unfamiliar with Utah Rules of Civil Procedure it
ignored the subsequent motions and notices until it received notice of the Order and
Judgment on January 15, 2009. (Michelex's Obj. 3), (Michelex's Mot. to Set Aside 3).
However, Michelex admits that it did have counsel before the Order and Judgment was
entered by this Court. See (Almasian Aff.).
Utah Rules of Procedure Rule 60(b) provides in relevant part that relief from a
judgment or order may be granted on the following basis: "(1) mistake, inadvertence,
surprise, or excusable neglect; (2) newly discovered evidence which by due diligence
could not have been discovered in time to move for a new trial under Rule 59(b); (3)
fraud (whether heretofore denominated intrinsic or extrinsic), misrepresentation or other
misconduct of an adverse party; (4) the judgment is void; (5) the judgment has been
satisfied, released, or discharged, or a prior judgment upon which it is based has been
reversed or otherwise vacated, or it is no longer equitable that the judgment should
have prospective application; or (6) any other reason justifying relief from the operation
of the judgment." (2009).
2

The current docket does not reflect any response by Michelex to Plaintiff's Writs.
4

The Utah Supreme Court explained
In order for defendant to be relieved from the default judgment, he
must not only show that the judgment was entered against him through
excusable neglect (or any other reason specified in Rule 60(b)), but he
must also show that his motion to set aside the judgment was timely, and
that he has a meritorious defense to the action
State by Utah State Dep't of Social Servs v Musselman, 667 P 2d 1053, 1055-56 (Utah
1983)(citations omitted) However, where a defendant demonstrates indifference on his
part and lack of diligence to prosecute, a default judgment will not be disturbed See
Russell v MarteH, 681 P 2d 1193, 1195 (Utah 1984)
In the matter before this Court, Michelex was represented by counsel before the
Order and Judgment was entered against it Michelex asserts that it believed it
responded to Plaintiffs Writs thereby "discharging its duty" and therefore, disregarded
the other motions and notices issued (Michelex's Obj 3) While Subdivision (b)(6) is
sufficiently broad to allow a court to set aside an order for the incompetence of counsel,
Stewart v Sullivan, 506 P 2d 74, 76 (Utah 1973), a party may not claim neglect or
incompetence on the part of his counsel, when he himself has been complacent in
communicating with his counsel See Swallow v Kennard, 2008 UT App 134,1J21, 183
P 3d ("'[l]t is unnecessary, and moreover inappropriate, to even consider the issue of
meritorious defenses unless the court is satisfied that a sufficient excuse [or any other
reason under rule 60(b)] has been shown '" (quotation omitted)), Gardiner & Gardiner
Builders v Swapp, 656 P 2d 429, 430 (Utah 1982) (explaining that a defendant who
5

fails himself to contact his counsel may not claim his attorney's neglect in notifying
defendant of proceedings as grounds for setting aside a default judgment); J.P.W.
Enters., Inc. v. Naef, 604 P.2d 486, 488 (Utah 1979) (explaining that where defendant
stated he failed to answer complaints due to naivete regarding the legal process but
admitted that he had discussed the complaint with an attorney, and had failed to deliver
necessary documents to the attorney, it was not abuse of discretion for court to refuse
to set aside default judgment against defendant "for any other reason justifying relief);
Pacer Sport & Cycle, Inc. v. Myers, 534 P.2d 616, 617 (Utah 1975) (finding no
excusable neglect under rule 60 where defendant "assumed the action had been taken
care of and therefore took no steps to file an answer to the complaint"); Board of Educ.
v. Cox, 384 P.2d 806, 807-08 (Utah 1963) (finding that in asserting the statute of frauds
and the lack of consideration the defendant had set forth defenses which applied to the
merits of the case and had no application as to why he did not answer within the time
allotted and therefore, the trial court was not obliged to believe the defendant's
somewhat feeble excuse given for not paying attention to the summons).
Michelex had ample notice of the proceedings before this Court and the
consequences of failing to appear or in any other way communicate with the Court.
However, it disregarded the notices assuming that its alleged single response relieved it
from any further obligation to respond.

6

Based upon the foregoing, and because this Court is afforded broad discretion in
ruling on a motion for relief pursuant to Rule 60(b), Birch v. Birch. 771 P.2d 1114, 1117
(Utah Ct. App. 1989), Michelex's Motion to Set Aside is DENIED.
This Minute Entry stands as the Order of the Court. No further order is required.

Dated 12th day of August, 2009.
BY THE COURT:

L.A. DEVER
DISTRICT COURT JUDGE

7

CERTIFICATE OF MAILING
I certify that I mailed a true and correct copy of the foregoing Minute Entry dated
this

day of August, 2009, postage prepaid, to the following:

Daniel J. Torkelson
Edward T. Vasquez
Cohne, Rappaport & Segal, PC
257 East 200 South, Suite 700
Salt Lake City, UT84111
T. Richard Davis
J. Tayler Fox
Callister Nebeker & McCullough
Zions Bank Building
10 East South Temple, Suite 900
Salt Lake City, UT 84133
Envelope Packaging of Utah, Inc.
c/o Division of Corporations Director
160 East 300 South, 2d Floor
Salt Lake City, UT84111
Fernando Delgado
11458 Willow View Way
Sandy, UT 84092

CLERK OF COURT
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CALLISTER NEBEKER & McCULLOUGH
T.RICHARD DAVIS (0836)
10 East South Temple
Zions Bank Building, Suite 900
Salt Lake City, UT 84133
Telephone: (801) 530-7300
Facsimile: (801) 364-9127
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Attorneys for Michelex Corporation

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
CADLEWAY PROPERTIES, INC., assignee of
MERRILL LYNCH BUSINESS FINANCIAL
SERVICES, INC., a Delaware corporation,

AFFIDAVIT OF MICHAEL V.
ALMASIAN
Case No. 030921757

Plaintiff,
vs.
ENVELOPE PACKAGING OF UTAH, INC., a
Utah corporation; and FERNANDO
DELGADO, an individual,
Defendants.

STATE OF NEW YORK
COUNTY OF *5T<

)
: ss
C£
IA\N&&^ )

I, Michael V. Almasian, being first duly sworn on oath depose and state:
1.

I am over 21 years of age and make this Affidavit based on my personal

knowledge and if called upon to do so could testify competently to the facts stated herein.

516938.1

2.

In my capacity as Attorney at Law representing Michelex Corporation, I

personally typed out the answers to the Garnishment Interrogatories Michelex Corporation, a true
and correct copy of which is attached hereto as Exhibit "A" and prepared the same for the
signature of Thomas Gramuglia, the President of Michelex Corporation on August 1,2008.
3.

I personally witnessed the signature of the Garnishment Interrogatories Michelex

Corporation by Thomas Gramuglia and notarized Mr. Gramuglia's signature on said document.
That document bears my signature as notary.
4.

Following the notarized execution of the Garnishment Interrogatories Michelex

Corporation, I personally deposited the original of said document with the United States Postal
Office in New York City on the afternoon of August 1, 2008, addressed to:
Daniel J. Torkelson
Edward T. Vasquez
Cohne, Rappaport & Segal, P.C.
257 East 200 South, Suite 700
P.O. Box 11008
Salt Lake City, UT 84147-0008
as set forth on page 3 of said Garnishment Interrogatories.
DATED this i 4 . day of January, 2009.

MICHAEL WALMASI
SUBSCRIBED AND SWORN to before me tfais/6 day of January, 2009.

2
«.«>*• i

5169381

CYNTHIA JUNGKLAUS
Notary Public, State of New York
Qualified in St Lawrence County
No
01JU5069930
/>„/A
My Commission Expires December 9,
dlL°

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of AFFIDAVIT OF MICHAEL V.
ALMASIAN was served by hand delivering and by scanning and emailing the aforementioned
document to the following on this 20th day of January, 2009:

Daniel J. Torkelson
e-mail: dan@crslaw.com
Edward T. Vasquez
email: eddie(£jcrslawxom
Daniel J. Torkelson
Edward T. Vasquez
COHNE, RAPPAPORT & SEGAL
257 East 200 South, Suite 700
Salt Lake City, Utah 84111
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Daniel J. Torkelson (Bar No. 4426)
Edward T. Vasquez (Bar No. 8640)
COHNE, RAPPAPORT & SEGAL P.C.
257 East 200 South, Suite 700
P.O. Box 11008
Salt Lake City, Utah 84147-0008
Telephone (801) 532-2666
Facsimile (801) 355-1813
danfS>,crslaw.com
eddiefficrslaw.com
Attorneys for Plaintiff

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
CADLEWAY PROPERTIES, INC., assignee of
MERRILL LYNCH BUSINESS FINANCIAL
SERVICES INC., a Delaware corporation,
Plaintiff,

GARNISHMENT INTERROGATORIES
MICHELEX CORPORATION

vs.

ENVELOPE PACKAGING OF UTAH, INC., a
Utah corporation; and FERNANDO DELGADO,
an individual,

Civil No. 030921757
Judge

Defendants.
INTERROGATORIES TO MICHELEX CORPORATION.:
(not for earnings derived from personal services)
(Write your answers in the spaces provided and attach additional sheets if necessary)
1.

Are you indebted to Defendant

ANSWER:
2.

U

A

No

x

What is the nature of the indebtedness?

ANSWER:
EXHIBIT

Yes

, cither in property or money?

MicheXex Corj3Qx.aJbjLoji ig_jnot i n d e b t e d t o e i t h e r
i n e i t h e r p r o p e r t y or" money.

Defendant

15/2009

15:17

3.

dlb/byy^z

What is the total amount of the indebtedness?

ANSWER:
4.

Is the indebtedness now due?

ANSWER:
5.

_ No

(not

applicable)

not applicable

Have you in YOUR POSSESSION, in YOUR CHARGE or UNDER YOUR CONTROL
any property or money in which
has an interest olher than as set
forth in your answers above?

ANSWER:
7.

Yes

If not, when is it to become due?

ANSWER:
6.

$0*00

Yes _______

No

X

If so, identify or describe such properly or money and value of
interest in it

DESCRIPTION: n o t a p p l i c a b l e

^ ^

VALUE: $ 0 - 0 °
8.

Do you know of any debts owing or which may be owing from any other person to
Defendants
in any other person's possession or control?
ANSWER:

9.

Yes

No

X

If so, state the full particulars thereof.

Identification or
Description of Debt or
Item
not

_

, Location

Third Party Debtor,
Holder or Custodian

applicable
__.._. . _ - J

Amount of Value

j

2

•4 r\ <

10,

Have you retained or deducted from (he property or money in which you are indebted to
Defendants
any amount in payment, in full or in part, of a debt owed by
Defendants
to you9

ANSWER:
11.

Yes

x

Tf so, state the amount so retained or deducted and the person indebted for whom the
amount has been retained or deducted.

ANSWER;

12.

No

not applicable

I swear that T served a copy of these Answers to Interrogatories on the plaintiff (or
plaintiffs attorney) by:
CS
first class mail
D
hand-delivery

to (address):

Daniel J, Torkelson
d w a r d T. Vasquez
cohne f Rappaport & Segal P.c.
257 East 200 Southr Suite 700
E

(A f

x

on(date)

13.

*

~

P . Q . BOX rcotre

J also swear thai \ scrveaa copy oFtne Wm of Garnishment, these Answers to
Interrogatories, Notice of Garnishment and Exemptions form, and two copies of the
Reply and Request for Hearing form on the defendants by:
•
first class mail
D
hand-delivery
to (address)'

on (date):

3

15/2089

15:1/

14,

Person

15.

JiD/b^azo^

1 also swear or affirm that the following other persons were also provided a copy of the
Writ of Garnishment, Answers to Interrogatories, Notice of Garnishment and
Exemptions, and Request for Hearing:
Address

Date Mailed
(if mailed)

Date Delivered
(if hand-delivered)

I do also swear or affirm that I am the Garnishee or person authorized to execute this
document and make this verification on behalf of Garnishee and that the answers to the
foregoing interrogatories are true to the best of my information and belief.

Signature of GarniJKee or Authorized Signature on
Behalf of Garnishee

Printed Name
SUBSCRIBED AND SWORN to before me this _ L J z day ofJ^JQ^^X
MICHAEL V ALMAS!AN
Notary Public, State of New York

No. 02AL5016312
Notary Public
Qualified in St. Lawrence County N o t a r y i^Wic
Commission Expires August 9, 20 £t^

4

2008

,-AvZ\
CALLISTER NEBEKER & McCULLOUGH
T. RICHARD DAVIS (0836)
10 East South Temple
Zions Bank Building, Suite 900
Salt Lake City, UT 84133
Telephone: (801) 530-7300
Facsimile: (801) 364-9127

:-JC

\

Attorneys for Michelex Corporation

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

CADLEWAY PROPERTIES, INC., assignee of
MERRILL LYNCH BUSINESS FINANCIAL !
SERVICES, INC., a Delaware corporation,

AFFIDAVIT OF THOMAS
GRAMUGLIA
Case No. 030921757

Plaintiff,
vs.
ENVELOPE PACKAGING OF UTAH, INC., a
Utah corporation; and FERNANDO
DELGADO, an individual,
Defendants.

STATE OF NEW YORK

)
* ss

COUNTY OF SA-.UWfcg"^*- j

I, Thomas Gramugha, being first duly sworn on oath depose and state:
1.

I am over 21 years of age and make this Affidavit based on my personal

knowledge and if called upon to do so could testify competently to the facts stated herein.

516933 1

2.

In my capacity as President of Michelex Corporation on or about August 1, 2008,1

received two separate instruments, both entitled "Writ of Garnishment" directed to the Michelex
Corporation and Michelex Audio Corporation of America, respectively.
3.

There is no entity in existence known to me as "Michelex Audio Corporation of

America."
4.

Upon my receipt of the above-described garnishment writs on August 1, 2008,1

completed and signed a document entitled "Garnishment Interrogatories Michelex Corporation,"
a true and correct copy of which is attached hereto as Exhibit "A", which bears my signature.
5.

The answers set forth in the Garnishment Interrogatories Michelex Corporation

were at the time of my execution thereof, and continuing through the date of this Affidavit, are
true and correct.
6.

Michelex Corporation is not a debtor of Envelope Packaging of Utah, Inc., some

times known as ENPAC.
7.

ENPAC. has not provided goods or services to Michelex Corporation for which

Michelex has not compensated ENPAC.
DATED this J ^ day of January, 2009.

THOMAS GRAMUGLIA
SUBSCRIBED AND SWORN to before me this /jp_ day of January, 2009.

NOTARY PUBLIC (J

2
<.*mi
5169331

(J

CYNTHIA JUNGKLAUS
Notarv Public, State of New York
Qualified in St Lawrence County
No
01JU5069930
.A
D
My Commission Expires December 9, ddLL w

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of AFFIDAVIT OF THOMAS
GRAMUGLIA was served by hand delivering and by scanning and emailing the aforementioned
document to the following on this 20th day of January, 2009:

Daniel J. Torkelson
e-mail: dan@crslaw.com
Edward T. Vasquez
email: eddiefSjcrslawxom
Daniel J. Torkelson
Edward T. Vasquez
COHNE, RAPPAPORT & SEGAL
257 East 200 South, Suite 700
Salt Lake City, Utah 84111

ffiy/J A ^

3
516933 1

15/2009

15:17

3157699762

Daniel J. Torkelson (Bar No. 4426)
Edward T. Vasquez (Bar No. 8640)
COHNE, RAPPAPORT & SEGAL P.C.
257 East 200 South, Suite 700
P.O. Box 11008
Salt Lake City, Utah 84147-0008
Telephone (801) 532-2666
Facsimile (801) 355-1813
dan(5).crslaw.com
eddiefalcrslaw.com
Attorneys for Plaintiff

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
CADLEWAY PROPERTIES, INC., assignee of
MERRILL LYNCH BUSINESS FINANCIAL
SERVICES INC., a Delaware corporation,
Plaintiff,

GARNISHMENT INTERROGATORIES
MICHELEX CORPORATION

vs.
ENVELOPE PACKAGING OF UTAH, INC., a
Utah corporation; and FERNANDO DELGADO,
an individual,

Civil No. 030921757
Judge

Defendants.
INTERROGATORIES TO MICHELEX CORPORATION.:
(not for earnings derived from personal services)
(Write your answers in the spaces provided and attach additional sheets if necessary)
1.

Are you indebted to Defendant

ANSWER:
2.

No

X

What is the nature of the indebtedness?

ANSWER:
PVUIRIT

Yes

, cither in property or money?

MicheJlex Corporation is not indebl
in either property of money.

?r Defendant

3.

What is the total amount of the indebtedness?

ANSWER:
4.

$CK00

Is the indebtedness now due?

ANSWER:
5.

Yes

No

(not applicable)

not applicable

_^

Have you in YOUR POSSESSION, in YOUR CIIARGE or UNDER YOUR CONTROL
any property or money in which
has an interest other than as set
forth in your answers above?

ANSWER:
7.

m

If not, when is it to become due?

ANSWER:
6.

-

Yes

No X

If so, identify or describe such properly or money and value of
interest in it.

DESCRIPTION,

not applicable

VALUE: $ 0 - 0 °
8.

Do you know of any debts owing or which may be owing from any other person to
Defendants
in any other person's possession or control?
ANSWER:

9-

<

No -

If so, state the full particulars thereof.

Identification or
Description of Debt or
Item
not

Yes

Location

Third Party Debtor,
Holder or Custodian

applicable

2

Amount of Value

15/2809

15:17

10.

3157G992hv

Have you retained or deducted from (he propeity or money in which you fire indebted to
Defendants
aay amount in payment, in full or in part, of a debt owed by
Defendants
to you?

ANSWBR:
11,

Yes

not applicable

I swear that I served a copy of these Answers to Interrogatories on the plaintiff (or
plaintiffs attorney) by:
£9
Fmt class mail
•
hand-delivery

to (address):
A9^\
mf
m(datej

'

13.

x

Tf so, state the amount so retained or deducted and the person indebted for whom the
amount has been retained or deducted.

ANSWER:

12.

No

Daniel J, Torkelson
Edward T. Vasquez
cohner Kappaport & Segal F«C257 East 200 Southr Suite 700

p . o . BOX ratwre

J also swear that I scrvea a copy oFtoe w m of Ganiisoment, these Answers to
Interrogatories, Notice of Garnishment and Exemptions form, and two copies of the
Reply and Request for Hearing form on the defendants by:
•
first class mail
•
hand-delivery
to (address)' _

on (date):

3

14,

Person

15.

1 also swear or affirm that the following other persons were also provided a copy of the
Writ of Garnishment, Answers to Interrogatories, Notice of Garnishment and
Exemptions, and Request for Hearing:
Date Delivered
(if hand-delivered)

Date Mailed
(if mailed)

Address

I do also swear oi affirm that I am the Garnishee or person authorized to execute this
document and make this verification on behalf of Garnishee and that the answeis to the
foregoing interrogatories are true to the best of my information and belief.

hAt^

Signature of Garnijnee or Authorized Signature on
Behalf of Garnishee

Printed Name
SUBSCRIBED AND SWORN to before me this

jjjrday

MICHAEL V ALMASIAN
Notary Public, State of New York
No, 02AL5016312

Qualified in St. Uwrence County
Notary
Commission Expires August 8, 20 £t^

4

Pu

™c

ofJ^JQ^^

'lb/^uuy

i3.i,

Daniel J. Torkelson (Bar No. 4426)
Edward T. Vasquez (Bar No. 8640)
COHNE, RAFPAPORT & SEGAL P.C.
257 East 200 South, Suite 700
P.O. Box 11008
Salt Lake City, Utah 84147-0008
Telephone (801) 532-2666
Facsimile (801) 355-1813
dan@crslaw.com
eddie(g)crs law.com
Attorneys for Plaintiff

TN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
CADLEWAY PROPERTIES, INC., assignee of
MERRILL LYNCH BUSINESS FINANCIAL
SERVICES INC., a Delaware corporation,
Plaintiff,

GARNISHMENT INTERROGATORIES
MICHELEX CORPORATION

vs.

ENVELOPE PACKAGING OF UTAH, INC., a
Utah corporation; and FERNANDO DELGADO,
an individual,

Civil No. 030921757
Judge

Defendants.
INTERROGATORIES TO MICHELEX CORPORATION.:
(not for earnings derived from personal services)
(Write your answers in the spaces provided and attach additional sheets if necessary.)
1.

Are you indebted to Defendant

ANSWER:
2.

.

No

X

What is the nature of the indebtedness?

ANSWER:
EXHIBIT

Yes

, cither in property or money?

Michelex Corporation is not indebted to either Defendant
in either property of money.
13^

PAGE

3.

What is the total amount of the indebtedness?

ANSWER:
4.

Yes

No

(not

applicable)

not applicable

„ _ _ _ _ _ .

Have you in YOUR POSSESSION, in YOUR CHARGE or UNDER YOUR CONTROL
any property or money in which
has an interest other than as set
forth in your answers above?

ANSWER:
7.

-.

If not; when is it to become due?

ANSWER:
6.

...

Is the indebtedness now due?

ANSWER:
5

$0*00

Yes

No

X

If so, identify or describe such property or money and value of
interest in it

DESCRIPTION; n o t a p p l i c a b l e

VALUE: $ 0 - ° °
8.

Do you know of my debts owing or which may be owing from any other person to
Defendants
in any other person's possession or control?
ANSWER:

9.

t

No

X

If so, state the full particulars thereof

Identification or
Description of Debt or
Item
not

Yes

Location

! Third Party Debtor,
Holder or Custodian

applicable

2

Amount of Value

84

15/2809

15:17

C
10.

Have you retained or deducted from the propeity or money in which you are indebted to
Defendants
any amount in payment, in full or in part, of a debt owed by
Defendants
to you?

ANSWER:
11.

Yes

No

x

Tf so, state the amount so retained or deducted and the person indebted for whom the
amount has been retained or deducted.
not:

ANSWER:

applicabJ.e

12.

I swear that T served a copy of these Answers to Interrogatories on the plaintiff (or
plaintiffs attorney) by:
CS
first class mail
D
hand-delivery
to (address):
D a n i e l J , TorkeXson.
Edwar
f l J« Vasquez
~
cohne,~Rappaport: & b'egal P.C.
2 5 7E a s t
2 0 0s
onfdateV
°Uth, Suite 700

13.

I also swear that I scrvecfa copy ortoe Writ or Garnishment, these Answers to
Interrogatories, Notice of Garnishment and Exemptions form, and two copies of the
Reply and Request for Hearing form on the defendants by:
•
first class mail
D
hand-delivery
to (address): _
.

v

b

p . o . BOX ttoxm

on (date):_

3

-

14,

Person

15.

1 also swear or affirm that the following other persons were also provided a copy of the
Writ of Garnishment, Answers to Interrogatories, Notice of Garnishment and
Exemptions, and Request for Hearing:
Date Mailed
(if mailed)

Address

Date Delivered
(if hand-delivered)

I do also swear or affirm that I am the Garnishee or person authorized to execute this
document and make this verification on behalf of Garnishee and that the answers to the
foregoing interrogatories are true to the best of my information and belief.

Signature of Garnijnee or Authorised Signature on
Behalf of Garnishee

X^UO^AA^
Printed Name
SUBSCRIBED AND SWORN to before me this

ljj?day o f ^ / V ^ 6 y ^ f

MICHAEL V ALMASIAN
Notary Public, Stat© of New YorK
No, 02AL5016312
Notarv Public
Qualified in St. Uwrence County
Notary KUDJIC
Commission Expires August 8, 20 jp^L

4

OTUV>WVJ6L(

, 2008.

